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The Commissioners for the Revision and Reform of the Law, 
appointed in the month of July, 1899, respectfully report that, imme- 
diately following their appointment, they entered upon, and have since 
continued in, the discharge of the duties of their office, and that they 
gave their first attention to the Code of Civil Procedure, because of the 
importance of that code and its manifest need of revision, and for the 
additional reason that no report respecting it had been made by their 
immediate predecessors in office. The consideration of that code having 
been completed, the Commissioners present herewith the result of their 
labors, indicating their judgment as to what sections should be repealed, 
what amended, and what additional or new sections should be added to 
those now in force, and setting out at length the sections as amended 
and the new sections proposed. 

While the statute authorizing the appointment of the Commission- 
ers directs them to note verbal and grammatical errors and omissions, 
they have, in many instances, thought proper to disregard this direction, 
where sections justly subject to criticism nevertheless either clearly 
express their intended meaning, or it has been established by the 
decisions of the supreme court. 

This code, following the plan of the old Practice Act, contains many 
sections reiterating, or at least intended to reiterate, provisions in the 
state constitution. This is clearly unnecessary; for a constitutional 
provision derives no additional force, nor is it made any the less diffi- 
cult of interpretation, by legislative affirmance or re-expression, and it 
has more than once happened that a legislative re-expression has, by 
departing from the precise phraseology of the constitution, led to doubt 
and litigation, resulting in the courts being called upon to apply and 
enforce the constitution itself in preference to the declaration of the 
code, as in the Jessup case, 81 Cal. 408, and Merced Bank v. Rosenthal, 
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99 Cal. 39. The repeal of all sections undertaking to express, or vary 
the expression of, constitutional law is therefore recommended. 

In the original enactment of the codes, the same principles or rules 
of law were often stated in different sections. This was clearly unnec- 
essary, and where there was any variation in the language used, it gave 
rise to doubt respecting the identity of meaning and as to which 
provision must prevail, if such identity could not be affirmed. Fur- 
thermore, it was thought desirable, from time to time, to enact amend- 
ments, and then the legislature was confronted with the necessity either 
of amending all the sections of like signification by separate enact- 
ments, or of amending some, leaving others intact, and thus producing 
incongruity and apparent conflict. It is believed to be desirable to 
remove this necessity as far as possible by repealing superfluous sections, 
and the Commission has so recommended. 

The whole law of the state respecting the subject-matter of each 
particular code should, as far as possible, be included therein, and it is 
unfortunate that independent statutes are often enacted upon subjects 
within the purview of the codes, instead of proceeding by way of amend- 
ments or additions to them, thus not only increasing the difficulty of 
ascertaining the whole law upon the subject, but giving rise to distressing 
doubts as to which of two irreconcilable provisions prevails. The 
rules of the Code of Civil Procedure have, much less than those of 
either of the other codes, been aifected by independent statutes, and 
hence the labor of codifying these statutes, for the purpose of incorpo- 
rating their provisions in that code, has been comparatively light. 

The Commissioners are inclined to be conservative in proposing 
amendments, and to restrict their suggestions to the correction of 
obvious errors, the supplying of undoubted deficiencies, and, in matters 
of substantive legislation, to go no further than to formulate proviaions, 
of the justice and propriety of which they think there can be little or 
no dispute. Nevertheless, an examination of this report will show that 
they have recommended the repeal or amendment of more than one 
fourth of the present code. These proposed alterations cannot, of 
course, be fully understood otherwise than from an examiaation of 
them in detail, including their comparison with the code as it now 
stands. In connection with each proposed change, its character and 
sometimes the reasons influencing the Commissioners in recommending 
it, are stated as briefly as possible. It is, perhaps, further desirable, 
before presenting these several matters in detail, to state in general 
terms the nature of the more important of the amendments proposed. 
In addition to what has already been suggested, they consist of: 

1. Transferring sections from one code to another when their subject- 
matter is not within the purview of the code in which they are now 
found. 
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2. Omitting either whole sections or particular clauses thereof when 
found to be in conflict with the constitution of the state. 

3. Denying the right to prosecute actions by persons who have no 
interest in the subject-matter thereof and to whom assignments have 
been made for the sole purpose of commencing suit. The prevailing 
practice tends to unduly foster litigation by permitting it to be carried^ 
on by irresponsible, and sometimes by evil-minded, persons when the 
real parties in interest are unwilling to assume the risk or odium of 
proceeding in their own names. 

4. Removing the disability of married women to sue or be sued alone 
when they are the real parties in interest, and, as a necessary con- 
sequence, subjecting them to the operation of the statute of limitations 
to the same extent as other competent persons. 

6. Taking from county clerks all quasi- judicial authority, as, for 
instance, hearing and determining exceptions to the sufficiency of 
sureties, and confining the performance of such duties to judges, court 
commissioners, and other judicial officers. 

6. Providing for the preservation of attachments pending appeals 
upon the giving of appropriate undertakings; extending, to proceedings 
by attachment the benefit of the provisions of the code authorizing the 
courts to permit amendments; and designating the mode of releasing 
real property from levy. 

7. Disqualifying a judge because of his relationship to an officer of a 
corporation which is a party to the suit. 

8. Encouraging the prompt entry and the completion of the record 
of judgments and orders by fixing the time of such entry as the date 
from which to compute the period for taking appeals, making motions, 
and presenting bills of exceptions; directing the entry to be made by 
the clerk as soon as proper, without awaiting the action of either party; 
and suspending the effect of the judgment until entered; also requiring 
the date of the docketing of the judgment to appear on the docket. 

9. Providing for writs of execution when real property is situate in, 
or subsequently becomes a part of, a county other than that in which 
the judgment was entered. 

10. Exempting from execution the proceeds of life insurance in the 
hands of the beneficiary, whether the insurance was effected on his life 
or that of another, and providing that when the annual premiums 
exceed five hundred dollars, the exemption shall be of such portion as 
might have been obtained by the payment of that sum. 
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11. In suits for partition: 

(a) permitting a general statement of the interests of the parties, as 
in other cases; 

(h) simplifying the summons by omitting the direction to unknown 
owners and to all persons known or unknown when the complaint does 
not show that there are any such; 

(c) requiring the court to bring in new parties when it appears that 
they have some interest in, or lien upon, the property; 

' (d) excusing the defendant from setting out his interest in his 
answer when it is correctly disclosed by the complaint; 

(e) omitting the direction that liens must be disclosed by the certifi- 
cate of an ofiicer or searcher of records, and permitting them to be 
established by any competent evidence; 

(/) removing the conflict between sections seven hundred and fifty- 
nine and seven hundred and seventy-four; 

(g) requiring notice of the sale to be given as in sales under execution; 

{h) authorizing the purchaser or either of the parties to move for 
the confirmation or the setting aside of the sale, &.nd prescribing the 
notice to be given; 

(^) giving the referees the power to sue for the amount of the bid, 
or to make a resale and sue for the deficiency; 

(i) depriving guardians of the power to consent to the partition of 
real property of their wards without suit; 

{k) authorizing the court to permit either party to procure an 
abstract of the property; 

{I) permitting executors and administrators to maintain suits for 
partition; 

(m) in probate proceedings, providing for the partition of personal 
as well as real property, and that, in making partition, the referees may 
consider all the property of the decedent, instead of restricting their 
action to that situate in a single county. 

12. Requiring corporations, whether de jure or de facto, to be made 
parties to proceedings to forfeit franchises exercised by them. 

13. Providing that offers to allow judgment must be made at least 
ten days before the trial, and that plaintiff is entitled to his costs 
incurred up to the time of the offer. As the code now stands, the offer 
may be made when the case is called for trial and after plaintiff has 
incurred the expense of preparing therefor; but, on the other hand, he 
has five days within which to determine whether he will accept the 
offer, and hence may proceed with his trial for five days, and, on 
discovering that it will probably not result favorably for him, may then 
accept the offer. 
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14. With respect to notices of motions, requiring them to state the 
grounds and papers on which the moving party will rely, and provid- 
ing the mode of service when neither the residence nor the oJB5ce of the 
attorney is known; also, in proceedings by certiorari, mandamus, 
prohibition, etc., that they be served on the real parties in interest. 

15. Undertaking to lessen needless delays by denying the court the 
power to extend the time for demurring, and forbidding an extension 
for any other purpose for more than three days, except upon notice to 
the adverse party. 

16. Allowing the court, whenever it appears that any surety on any 
undertaking has become insufficient, to require that a new undertaking 
be given. 

17. Extending to all bonds of indemnity and the parties thereto the 
provisions of section ten hundred and fifty-five respecting bonds of 
indemnity given to sheriffs. 

18. In proceedings supplementary to execution: 

(a) permitting an examination of a debtor in any county where he 
has a place of business; 

{h) limiting the power of the judge, justice, or referee to order a 
delivery of property or a payment of money to those cases in which no 
adverse interest is claimed; 

(c) enabling the judgment creditor to sue for property, or to recover 
a debt which he claims to be subject to his execution, without first 
procuring an order of court. 

19. Upon the subject of costs: 

(a) undertaking to specify what charges are recoverable as costs; 

(6) depriving plaintifi' of the right to recover in several actions when 
only one was necessary; 

{c) computing the time for the filing of the cost bill from the notice 
of the entry of judgment; requiring the affidavit to state that the costs 
were incurred in good faith, upon reasonable grounds, and the claimant 
to make proof of all items to which objection is made; 

(d) requiring, when incurred in the supreme court, that the costs be 
claimed and taxed in that tribunal; 

(e) in proceedings in eminent domain, excusing plaintiff from the 
payment of costs from the time of an offer, if he offers to allow judg- 
ment for a specified sum and no greater is recovered, and in such cir- 
cumstances entitling him to recover costs of the defendant from the 
time of such offer in the discretion of the court, and in all other cases 
relieving the defendant from costs claimed by plaintiff. 
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20. As to appellate proceedings and measures taken in anticipation 
thereof: 

(a) entitling either party to require the judge to rule upon propo- 
sitions of law, when the trial is before the court, to the same extent as 
if it were before a jury; 

(b) permitting a party who is denied a bill of exceptions in accord- 
ance with the truth to obtain relief in the supreme court, as may now 
be done in criminal actions; 

{c) rearranging the sections upon the subject of appeals, so that the 
general subject is treated in Chapter I, appeals to the supreme court in 
Chapter II, and to the superior court in Chapter III, and consolidating 
similar provisions now contained in two or more chapters; 

(d) providing means for continuing in force attachments pending 
appeals by giving an appropriate undertaking; 

(e) authorizing appeals from all interlocutory judgments and from 
orders vacating judgments or decrees; 

(/) providing a mode of serving notices of appeal when the adverse 
party has not appeared in the action; 

{g) making notices of intention to move for a new trial a part of the 
record; 

(h) authorizing the supreme court to enter a nonsuit or a judgment 
in favor of the person in whose favor the verdict should have been 
directed in the trial court; 

{i) abolishing appeals to the superior court on questions of law alone; 

(j) requiring the costs of appeal to be claimed by the filing of a bill 
therefor in the appellate court. 

21. Justices' courts: 

(a) defining the jurisdiction so as to include all cases i^ot within the 
jurisdiction of other courts; 

(6) requiring the summons to state the amount for which plaintiff 
seeks judgment; 

(c) authorizing the service of summons in every case in which the 
action was properly brought, though the defendant is not within the 
county, and providing that the service may be made in any case by a 
person over eighteen years of age; 

{d) requiring the time for moving for relief from a judgment to be 
computed from the notice of its entry; 

(e) providing for the exception to, and the justification by, sureties 
on undertakings in attachment; 

(/) requiring the same proceedings to deny the genuineness of an 
instrument when made a part of an answer as when made -a part of a 
complaint; 

{g) permitting judgment to be entered within ten days after the 
submission of the cause; 
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{h) allowing costs of the plaintiff up to the time defendant offers to 
allow judgment to be entered against him; 

{i) authorizing the filing of an abstract of the judgment in the 
township or city in which the defendant resides, and the issuing of 
execution thereon; 

(j) extending the power of justices to punish contempts; 

(k) authorizing the appeal to be taken within thirty days after notice 
of the entry of judgment, and excusing the appellant from specifying 
whether it is on questions of law or of fact; 

{I) dispensing with separate undertakings on appeal, one to support 
the judgment, and the other to stay execution; 

(m) entitling the appellant to recover his costs on appeal, if he 
obtains a more favorable judgment in the appellate court, and subjecting 
him to costs otherwise; 

(71) abolishing appeals on questions of law alone. 

22. As to contempts of court: 

(a) making attorneys guilty thereof who practice, or advertise them- 
selves as being entitled to practice, when not entitled so to do; 

{b) disqualifying a judge from acting in proceedings to punish when 
he is the party whose character or conduct is reflected upon; 

{c) requiring a person guilty of contempt to pay the damages sufiered 
therefrom by his adversary; 

{d) providing for the review upon appeal of proceedings for the 
punishment of contempts not committed in the immediate presence or 
hearing of the court. 

23. Concerning mechanics' liens, our recommendations extend only: 
(a) to limiting the personal liability of an owner, who has made a 

written contract, to materials and labor furnished before its filing for 
record ; 

(6) to omitting the word "reputed " before "owner" in section eleven 
hundred and ninety-seven, because it has been declared to be uncon- 
stitutional; 

(c) to providing what shall be the condition of the bond, and that it 
must be executed by the contractor and at least two sureties. 

« 

24. Probate of wills: 

(a) a rearrangement of the sections in the chapter has been effected; 

{h) the petition is required to state the names of the legatees, but 
excused from stating the ages of adults; 

(c) mailing of notice to heirs within the state is not required; 

{d) a mode for taking depositions of subscribing witnesses residing 
out of the county is provided; 
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(a) a definition is given of persons so interested in the probate of a 
will that they may oppose it, or seek its revocation; 
(/) but one contest of a will is allowed. 

25. Concerning proceedings in probate: 

(a) requiring, for the purpose of giving notice to creditors, the value 
of the estate to be determined at the appointment of the executor or 
administrator; 

(6) giving preference, in the case of the issuing of letters of admin- 
istration with the will annexed, first, to the wife, and second, to the 
legatees and devisees of the testator; 

(c) restoring the right of nonresident heirs to nominate adminis- 
trators; 

{d) permitting the compensation of special administrators to be fixed 
before the final closing of -the estate; ' 

(e) excusing the filing of an inventory where the will so directs; 

(J) requiring a more complete inventory of partnership property; 

{g) excusing the sureties of an executor from paying his debt to the 
decedent when the executor is unable to do so; 

(h) depriving an executor or administrator of the right to 'recover 
possession of property, if the time for the presentation of claims has 
expired, and no necessity for such possession appears; 

{i) giving the surviving husband the right to remain in possession of 
the homestead, the household furniture, and articles of wearing apparel, 
to the same extent as a widow; 

(J) making a radical change respecting the mode of presenting and 
acting upon claims; notice to creditors is required to be given by the 
clerk; the claims presented are to be filed with him, and he is required 
to keep upon his register a history and synopsis of them and of the 
action thereon; allowance and rejection are also required to be filed with 
the clerk; suits may be brought upon rejected claims within three 
months after receiving notice of their rejection, and this whether a claim 
is due or not due, absolute or contingent; disputed claims may, with 
consent of the parties, be referred to the court; jury trial is allowed in 
all cases of contested claims; claims for other liens are placed on the 
same grounds as those by mortgage; 

(k) whether sales of property shall be public or private, to be 
determined by the court and specified in the order of sale; proceeds of 
mortgaged property to be paid to the county treasurer in certain cases, 
instead of to the clerk of the court; the time within which to sue to 
recover property sold to be computed from the taking possession thereof; 
the receiving of an advance bid authorized, though less than ten per cent 
above the amount of the sale reported for confirmation; 

{I) permitting an executor or administrator to buy property of the 
estate on the written consent of the parties in interest; 
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(m) permitting an executor or administrator to petition for leave to 
convey property sold by the decedent; 

(n) allowing the court to reduce, as well as to increase, the commis- 
sion to be paid an executor or administrator; 

(o) omitting the requirement that exhibits be filed at the end of six 
months, and leaving them to be filed when ordered; 

(p) providing a method for settling in the probate court the 
accounts of a deceased executor or administrator; 

(q) providing that any person interested in the distribution may 
appear and oppose petition therefor; 

(r) providing a method of giving notice of motions and proceedings; 

(s) requiring findings in contested probate proceedings as in other 
civil cases; 

(t) dispensing with the appointment of attorneys to represent minor 
and absent heirs. 

26. Respecting probate homesteads: 

(a) that, as against creditors, they be limited to five thousand dollars; 

(6) providing a procedure for selecting and setting them aside; 

(c) that they may be subjected to administration so far as may be 
done without impairing homestead rights; 

{d) that notice be given of the hearing of the report of the 
appraisers; 

(e) that the mortgagee be excused from presenting his claim, unless 
notified to do so. 

27. In respect to guardians: 

' (a) expressing the distinction between guardians of the person and 
guardians of the estate; 

(h) excusing testamentary guardians from giving bonds when the 
will so directs; 

(c) limiting the right to appoint guardians of insane persons to the 
court; 

(d) excusing annual inventories, and requiring annual accounts; 

{e) allowing for advances and disbursements while the relation of 
guardian is acquiesced in, though it is in fact terminated; 

(/) requiring separate bonds where there are two or more guardians. 

28. Respecting rules of evidence: 

(a) excluding both husband and wife from testifying to the illegiti- 
macy of a child born in lawful wedlock; 

(b) prescribing the cases when consent to testifying to a confidential 
communication is presumed; 

(c) excusing the obtaining of the certificate of foreign judges to 
certain writings, and also certificates under the seal of the sovereign; 
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« 

{d) making letter-press copybooks admissible; 

(e) permitting handwriting to be proved by persons/who have received 
letters by mail from the supposed writer; 

(/) permitting entries of a deceased clerk or salesman to be admitted 
in evidence; 

(g) making entries in shop books or other books of account admissible. 

The changes recommended concerning the law of depositions include: 

(a) the issuing of a subpena by the court wherein the testimony is 
to be used; 

(6) authorizing the court in all cases to require the attendance 
of a witness for the purpose of taking his deposition, and to punish him 
for contempt if he refuses; 

(c) authorizing the taking of a deposition in shorthand, whether 
taken within the state or not; 

{d) authorizing the taking of the deposition of a witness in all cases^ 
whether he is within the county or not; 

(e) authorizing the taking of a deposition where the adverse party 
has not appeared, and providing the proceedings to be pursued for that 
purpose; 

(/) providing for the settling of interrogatories; 

(g) devising a method for taking the deposition of a witness in a 
foreign country. 

The difficulty in taking depositions in foreign countries has been, 
that the sovereign, through his representatives, has been unwilling that 
any representative of our country, or other person not specially author- 
ized by the foreign law, should exercise the power of summoning wit- 
nesses or conducting their examination. To avoid this difficulty as far 
as possible, we have suggested proceedings by which the Governor of 
the State may request the issuing of letters rogatory by the President of 
the United States, whereby the government of a foreign country is 
requested to cause the deposition to be taken, or that the court before 
which a deposition is to be used may designate a court of the foreign 
country and request it to cause the deposition to be taken. Of course, it 
may happen that both these methods may prove ineffective, because of 
the unwillingness of the representatives of the foreign nation to act. On 
the other hand, they will doubtless act in many instances, if for no 
other reason, on the ground that the proceeding, as in the case of an 
attempted proof of heirship, may be taken with a view to advancing 
the interests of citizens of their own country. At all events, we have 
been unable to devise any more efficient mode than that suggested, and 
none has been presented for our consideration. 

For the purpose of accomplishing the objects hereinbefore indicated and 
of further perfecting the Code of Civil Procedure, the Commission respect- 
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fully recommends that certain sections be repealed, others amended, and 
additional sections enacted, as follows: 

Section 5. That section five read : 

Section 5. The provisions of this code, and every amend- 

2 ment thereto, so far as they are substantially the same as 

3 existing statutes, or the common law, must be regarded as 

4 continuations thereof, and not as new enactments. 

The amendments consist in making the section applicable to the 
common law and to all amendments to the code, and in changing the 
word ''construed" to ** regarded," this latter word having been suggested 
as the more appropriate in Churchill v. Pacific I, Co., 96 Cal. 493. 

Section 8. That section eight read : 

Section 8. No action or proceeding commenced before this 

2 code, or any amendment thereto, takes effect, and no right 

3 accrued, is affected by its provisions, but the proceedings 

4 therein must conform to the requirements of this code, or of 
6 such amendment, as far as applicable. 

The amendment consists in making the section applicable to all 
amendments to the code. 

Section 9. That section nine read : 

Section 9. When a limitation or period of time prescribed 

2 in any existing statute for acquiring a right or barring a 

3 remedy, or for any other purpose, has begun to run before this 

4 .code, or any amendment thereto, goes into effect, and the 
6 same or any limitation is prescribed in this code, or in such 

6 amendment, the time which has already run shall be deemed 

7 part of the time prescribed as such limitation by this code, or 

8 by such amendment. 

Same change as in section eight. 

Section 11. That section eleven be repealed, because all the pro- 
visions thereof are included in section ten. 

Section 17. That section seventeen read : 

Section 17. Words used in this code in the present tense 

2 include the future as well as the present; words used in the 

3 masculine gender include the feminine and neuter; the singu- 

4 lar number includes the plural, and the plural the singular; 
6 the word ** person " includes a corporation as well as a natural 

6 person; the word "county" includes "city and county"; writing 

7 includes printing and typewriting; oath includes affirmation 

8 or declaration ; and every mode of oral statement, under oath or 
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9 affirmation, is embraced by the term " testify," and every written 

10 one in the term "depose"; signature or subscription includes 

11 mark, when the person cannot write, his name being written 

12 near it by a person who writes his own name a^ a witness. 

13 The following words have in this code the signification 

14 attached to them in this section, unless otherwise apparent 

15 from the context: 

16 1. The word "property" includes both real and personal 

17 property; 

18 2. The words "real property" are coextensive with lands, 

19 tenements, and hereditaments; 

20 3. The words "personal property" include money, goods, 

21 chattels, things in action, and evidences of debt; 

22 4. The word "month" means a calendar month, unless 

23 otherwise expressed; 

24 5. The word "will" includes codicil; 

25 6. The word "writ" signifies an order or precept in writing, 

26 issued in the name of the people, or of a court or judicial 

27 officer; and the word "process" a writ or summons issued in 

28 the course of judicial proceedings; 

29 7. The word " state," when applied to the different parts 

30 of the United States, includes the District of Columbia and the 

31 territories; and the words " United States" may include the 

32 district and territories; 

33 8. The word "section," whenever hereinafter employed, 

34 refers to a section of this code, unless some other code or statute 

35 is expressly mentioned. 

The changes consist : ( 1) in declaring that the word " county " includes 
"city and county"; (2) in omitting the words "and witnessed by a per- 
son," as superfluous or misleading; and (3) in adding subdivision eight. 
The object of the first change is to prevent the necessity of constantly 
repeating the words "city and county" in the sections intended to be 
alike applicable to counties and to cities and counties; and of the third 
change, to avoid the supposed necessity of employing the words "of 
this code " every time any section thereof is mentioned. 

Section 18. That section eighteen read: 

Section 18. No statute, law, or rule is continued in force, 

2 because it is consistent with the provisions of this code on the 

3 same subject; but in all cases provided for by this code, all 

4 statutes, laws, and rules heretofore in force in this state, 

5 whether consistent or not with the provisions of this code, unless 

6 expressly continued in force by it, are repealed and abrogated. 

7 This repeal or abrogation does not revive any former law here- 
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8 tofore repealed, nor does it affect any right already existing 

9 or accrued, or any action or proceeding already taken, except 
10 as in this code provided. 

The amendment consists in omitting the words *' nor does it affect 
any private statute not expressly repealed." These words should be 
made a part of section twenty of the Civil Code. 

Sections 26, 27, 28, 29, 30, 31. That sections twenty-six, twenty- 
seven, twenty-eight, twenty-nine, thirty, and thirty-one.be repealed; the 
last two sections because they are unnecessary, and the others for the 
reason that their provisions are embraced in sections fourteen hundred 
and twenty-seven and fourteen hundred and twenty-eight of the Civil 
Code. 

Sections 33-55, 65-69. That sections thirty-three to fifty-five inclu- 
sive and sixty-five to sixty-nine inclusive be repealed, because the 
matters intended to be expressed therein are contained in sections one 
to eight of article four of the Constitution of the state, and, so far as 
these sections conform to that article, they are unnecessary, and in so 
far as they depart from it, invalid. The attempt^to 'make a legislative 
statement of these provisions has already led to litigation and to some 
of the legislative expressions being declared unconstitutional, as in the 
Jessup casCy 81 Cal. 408, and Merced Bank v. Rosenthal^ 99 Cal. 39. 

Sections 71-79. That sections seventy-one to seventy-nine inclusive 
be repealed, becauFC the matters embraced therein are controlled by 
section five of article four and section three of article twentv-two of the 
Constitution. Some of these sections are manifestly unconstitutional, 
as, for instance, section seventy- three, undertaking, in etl'ect, to provide 
for regular and special sessions of the superior courts, whereas, by the 
Constitution, they are required to be always open, except upon holidays 
and non- judicial days. 

Section 91. That section ninety-one read: 

Section 91. All legal process of every kind in actions, 

2 suits, or proceedings in said justices' court, shall be issued by 

3 the said justices' clerk, and the fees for issuance and service of 

4 all such process, and all other fees which are allowed by law 

5 for any ofiieial services of justices, justices' clerk, or sheriff, 

6 shall be exacted and paid in advance into the hands of said 

7 clerk, and be by him daily, or weekly, or monthly, as the 

8 supervisors may require, and before his salary is allowed, 

9 accounted for in detail, under oath, and paid into the treasury 
10 of such city and county, as part of the special fee fund thereof. 
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11 Such payment in advance must not be exacted from parties 

12 who may prove to the satisfaction of the presiding justice that 

13 they have a good cause of action, and that .they are not of 

14 suflBcient pecuniary ability to pay the legal fees; and no judg- 

15 ment shall be rendered in any action before said justices' 

16 court, or any of said justices, until the fees allowed therefor, 

17 and all fees for previous services therein, which are destined 
. 18 to be paid into the treasury, have been paid, except in cases 

19 of poor persons, as hereinbefore provided. 

The amendment to this section is recommended because pf the 
decision in Kosminsky v. Williams j 126 Cal. 26, affirming that no 
process whatever can issue for which a fee is allowed without being first 
authorized by an order of the presiding justice. 

Section 103. That section one hundred and three read: 

Section 103. There shall be at least one justice's court in 

2 each of the townships of the state, for which one justice of 

3 the peace must be elected by the qualified electors of the 

4 township, at the general state election next preceding the 

5 expiration of the term of office of his predecessor. In any 

6 county where, in the opinion of the board of supervisors, the 

7 public convenience requires it, the said board may, by order, 

8 provide that two justices' courts may be establii^hed in any 

9 township, designating the same in such order; and in such 

10 case one justice of the peace must be elected in the manner 

11 herein provided for each of such courts. In every city or 

12 town of the third and fourth class there must be one justice 

13 of the peace, and in every city or town of the second class 

14 there must be two justices of the peace, to be elected in like 

15 manner by the electors of such cities, or towns, respectively; 

16 and such justices of the peace of cities or towns, and justices' 

17 courts of cities or towns, shall have the same jurisdiction, 

18 civil and criminal, as justices of the peace of townships, and 

19 township justices' courts. Said justices of the peace of cities, 

20 and justices' courts of cities, shall also have jurisdiction of all 

21 proceedings for the violation of any ordinance of any citv in 

22 which courts are established, both civil and criminal, and of 

23 all actions for the collection of any license required by any 

24 ordinance of any such city, or town; and generally exercise 

25 all powers, duties, and jurisdiction, civil and criminal, of 

26 police judges, judges of the police court, recorder's court, or 

27 mayor's court, within such city. No person is eligible to the 

28 office of justice of the peace in any city or town of the first, 
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29 second, or third class who has not been admitted to practice 

30 law in a court of record; and no justice of the peace is 

31 permitted to practice law before another justice of the peace 

32 in the city, town, or county in which he resides, or to 

33 have a partner engaged in the practice of law in any justice^s 

34 court in such city, town, or county. Every city justice of 

35 the peace in any city or town of the fourth class shall receive 

36 a salary of fifteen hundred dollars per annum, and every city 

37 justice of the peace in any city or town of the second or third 

38 class shall receive a salary of two thousand dollars per 

39 annum; and each justice" of the peace shall be provided by 

40 the city or town authorities with a suitable office in which to 

41 hold his court. Where the compensation of the justice of 

42 the peace of any city or town is by salary, it shall be paid by 

43 warrants drawn each month upon the salary fund, or, if there 

44 be no salary fund, then upon the general fund, of such city or 

45 town, such warrants to be audited and paid as salaries of 

46 other city officials. All fees which are chargeable by law for 

47 services rendered by such city justices of the peace in the 

48 cities or towns aforesaid shall be by them, respectively, 

49 collected, and on the first Monday of each month every such 

50 city or town justice of the peace shall make a report, under 

51 oath, to the city or town treasurer, of the amount of fees so by 

52 him collected, and pay the amount so collected- into the city or 

53 town treasury, to the credit of the general fund thereof. Said 

54 salaries shall be the sole compensation of said city justices. 

In this section as thus recommended are included the provisions of 
the statute of 1883, page 63, fixing the jurisdiction and providing the 
compensation for justices of the peace in cities and towns. We have 
omitted from the section those parts thereof designated as sections two, 
three, and four; the first and third, because intended, when originally 
adopted, to be only temporarily in force, and the second on the ground 
that it is special legislation where there is no reason therefor. It is 
designed to exclude from the provisions of the section all cities incor- 
porated under the act to provide for the incorporation, organization, 
and government of municipal corporations, approved March 13, 1883. 

Section 112. That section one hundred and twelve read: 

Section 112. A justice of the peace shall have civil juris- 

2 diction in all cases at law in which the demand, exclusive of 

3 interest, or the value of the property in controversy, amounts 

4 to less than three hundred dollars, and which do not involve 

5 the title or possession of real property, nor the legality of any 

6 tax, impost, assessment, toll, or municipal fine. 

2 — ccp 
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The section as thus amended gives justices jurisdiction in all civil 
cases in which jurisdiction has not been conferred on the superior court. 

Section 115. That section one hundred and fifteen be repealed. It 
relates wholly to the prosecution of public offenses, and its provisions 
should be incorporated in the Penal Code. 

Section 134. That section one hundred and thirty-four read: 

Section 134. No court, other than the supreme court, shall 

2 be open for the transaction of judicial business on any of the 

3 holidays mentioned in section ten, except for the following 

4 purposes: 

5 1. To give, upon their request, instructions to a jury when 

6 deliberating on their verdict; 

7 2. To receive a verdict or discharge a jury; 

8 3. For the exercise of the powers of a magistrate in a crimi- 

9 nal action, or in a proceeding of a criminal nature. 

10 Injunctions and writs of prohibition may be issued and 

11 served on any day. 

The amendments recommended are designed to conform the section 
to the Constitution. See Reclamation District v. Hamilton^ 112 Cal. 610. 

Section 135. That section one hundred and thirty-five read: 

Section 135. If any day mentioned in section ten be a day 

2 appointed for the holding or sitting of any court, other than 

3 the supreme court, it shall be deemed adjourned to the next 

4 succeeding judicial day. 

To conform the section to section ten and the amendments proposed 
to section one hundred and thirty-four. 

Section 139. That section one hundred and thirty-nine read: 

Section 139. If no judge attends on the day appointed for 

2 the holding or sitting of a court, or on the day to which it may 

3 have been adjourned, before noon, the sheriff or clerk must 

4 adjourn the same until the next day, at ten o'clock a. m., and 

5 if nq judge attends on that day, before noon, the sheriff or clerk 

6 must adjourn the same until the following day at the same 

7 hour; and so on, from day to day, unless the judge, by written 

8 order, directs it to be adjourned to some day certain, fixed in 

9 said order, in which case it shall be so adjourned. 

The change recommended is to strike out the words *^ for one week." 
Neither the sheriff nor the clerk can constitutionally be authorized to 
adjourn court, and thus close it for a definite time, other than from day 
to day. 
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Section 140. That section one hundred and forty be repealed, because 
both unnecessary and unconstitutional. 

Section 144. That section one hundred and forty-four read: 

Section 144. If suitable rooms for holding the superior 

2 courts and the chambers of the judges of said courts are not 

3 provided in any county by the supervisors thereof, together 

4 with the attendants, furniture, fuel, lights, and stationery, 

5 sufficient for the transaction of business, the courts, or the 

6 judge or judges thereof, may direct the sheriff of the county to 

7 provide such rooms, attendants, furniture, fuel, lights, and 

8 stationery; and the expenses incurred, certified by the judge 

9 or judges to be correct, are a charge against the county 
10 treasury, and must be paid out of the general fund thereof. 

The amendment consists in the insertion of the word "county" in 
place of "city and county" where those words last occur in the section, 
and in omitting therefrom the words "city and county" when they 
occur elsewhere in the section, they being unnecessary in view of our 
amendment to section seventeen. 

Sections 156, 157. That sections one hundred and fifty-six and one 
hundred and fifty-seven be repealed. These sections undertake to 
declare who shall be eligible to the office of superior judge and of 
justice of the supreme court. We believe that no tests of eligibility 
can be imposed {Page v. Hardin, 8 B. Mon. 661; note to Blair v. 
Ridgely^ 97 Am. Dec. 264; Thomas v. Owens, 4 Md. 223), in addition 
to those required by the Constitution, but if it be possible to impose any 
such, that they should be provided for in the Political Code. 

Section 161. That section one hundred and sixty-one be repealed, 
because a mere repetition of section eighteen of article six of the 
Constitution. 

Section 170. That section one hundred and seventy read: 

Section 170. No justice, judge, or justice of the peace must 

2 sit or act as such in any action or proceeding: 

3 1. To which he is a party or in which he is interested; 

4 2. When he is related to either party, or to an officer of a 

5 corporation which is a party, or to an attorney, counsel, or 

6 agent of either party, by consanguinity or affinity, within the 

7 third degree, computed according to the rules of law; 

8 3. When, in the action or proceeding, or in any previous 

9 action or proceeding involving any of the same issues, he has 
10 been attorney or counsel for either party; or when he has given 
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11 advice to either party upon any matter involved in the action 

12 or proceeding; 

13 4. When it appears from the aflBdavit or affidavits on file 

14 that either party cannot have a fair and impartial trial before 

15 any judge of a court of record about to try the case by reason 

16 of the prejudice or bias of such judge, he must forthwith secure 

17 the services of some other judge, of the same or another county, 

18 to preside at the trial of said action or proceeding. In an 

19 action in the superior court of a county having more than 

20 one department, said action shall be transferred to another 

21 department thereof, and tried therein in the same, manner as 

22 though originally assigned to such department. The affidavit 

23 or affidavits alleging the disqualification of a judge must be 

24 filed and served upon the adverse party, or the attorney for 

25 such party, at least one day before the day set for trial of 

26 such action or proceeding. Counter affidavits may be filed at 

27 least one day thereafter, or such further time as the court may 

28 grant for filing such counter affidavits, not exceeding five 

29 days, and for this purpose the court may continue the trial. 

30 In no one cause or proceeding can more than one such change 

31 of judges be had. The provisions of this section do not apply 

32 to the arrangement of the calendar, the regulation of the order 

33 of business, the power of transferring the action or proceeding 

34 to some other court, nor the hearing upon such affidavits and 

35 counter affidavits. 

To disqualify a judge when he is related to an officer of a corporation 
which is a party to an action, and also when he has given advice upon 
any matter involved in the suit. 

Section 179. That section one hundred and seventy-nine be repealed, 
because the same matter is provided for in sections eleven hundred and 
eighty and eleven hundred and eighty-one of the Civil Code, and in 
section twenty hundred and twelve of the Code of Civil Procedure. 

Section 198. That section one hundred and ninety -eight read: 

Section 198. A person is competent to act as a juror if 

2 he is: 

3 1. A citizen of the United States of the age of twenty-one 

4 years, who has been a resident of the state one year, and 

5 of the county ninety days, before being selected and returned; 

6 2. In possession of his natural faculties, and of ordinary 

7 intelligence, and not decrepit; 
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8 3. Possessed of sufficient knowledge of the English language; 

9 and, 

10 4. Assessed on the last assessment roll of the county, on 

11 property belonging to him, or a member of a partnership 

12 whose property is so assessed. 

The amendment proposed qualifies as jurors members of a part- 
nership whose property is assessed. 

Section 199. That section one hundred and ninety-nine read: 

Section 199. A person is not competent to act as juror: 

2 1. Who does not possess the qualifications prescribed by the 

3 preceding section; or, 

4 2. Who has been convicted of any malfeasance in office, or 

5 of any felony or a misdemeanor involving moral turpitude. 

To disqualify as jurors persons convicted of misdemeanors involving 
moral turpitude. 

Section 204. That section two hundred and four read: 

Section 204. In the month of January of each year it is 

2 the duty of the superior court, in each of the counties of 

3 this state, to make an order designating the estimated number 

4 of grand and trial jurors that will, in the opinion of the court, 

5 be required for the transaction of the business of the court 

6 during the ensuing year. Immediately after such order, the 

7 judge or judges of the court must proceed to select and list 

8 grand and trial jurors required by such order to serve in the 

9 superior court of such county during the ensuing year, or until 

10 new lists of jurors shall be provided; and such selecting and 

11 listing must be made of persons suitable and competent to 

12 serve as jurors, as set forth in sections two hundred and five 

13 and two hundred and six. 

See note to section two hundred and six. 

Section 205. That section two hundred and five read: 

^ Section 205. The selections and listings must be made of 

2 persons suitable and competent to serve as jurors, who are 

3 assessed on the last preceding assessment roll of such county, 

4 and in making such selections the judge or judges must take 

5 the names of such only as are not exempt from serving, who 

6 are in the possession of their natural faculties, and not infirm 

7 or decrepit, of fair character and approved integrity, and of 

8 sound judgment. 

See note to section two hundred and six. 
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Section 206. That section two hundred and six read: 

Section 206. The list of jurors, to be made as provided in 

2 the preceding section, must contain the number of persons 

3 which have been designated by the court in its order. In 

4 counties which are divided into wards or townships, the names 

5 for such lists must be selected from the different wards or 

6 townships of the respective counties, in proportion to the num- 

7 her of inhabitants therein, as nearly as the same can be esti- 

8 mated by the judges making said lists; and said lists must be 

9 kept separate and distinct one from the other. 

The amendment to this and the twp preceding sections makes the 
mode of drawing juries uniform in the different counties of the state, 
and commits the duty of selecting and listing them to the judges of the 
respective superior courts, as is now provided in the city and county of 
San Francisco. This avoids a very serious question of the constitution- 
ality of the present statute, and commits the selection of jurors to 
officers better qualified, by reason of their experience, to make such 
selection in conformity with law. 

Section 241. That section two hundred and forty-one read: 

Section 241. Every superior court, whenever in the opinion 

2 of the court the public interest requires it, may make and file 

3 with the county clerk an order directing a jury to be drawn, 

4 and designating the number, which, in case of a grand jury, 

5 must not be less than twenty-five nor more than thirty. In 

6 all counties having less than three superior court judges, there 

7 must be one grand jury drawn and impaneled in each year; 

8 and in all counties having three or more superior court judges, 

9 there must be two grand juries drawn and impaneled in each 

10 year. Such order must designate the time at which the draw- 

11 ing will take place. The names of such jurors must be drawn, 

12 the list of names certified and summoned, as provided for 

13 drawing and summoning trial jurors; and the names of any 

14 persons drawn, who may not be impaneled upon the grand 

15 jury, may be again placed in the grand-jury box. 

The words "must require it" are changed to "requires it,'' to correct 
what was probably a clerical error. 

Section 269. That section two hundred and sixty-nine read: 

Section 269. The judge or judges of any superior court in 

2 the state may appoint a competent phonographic reporter, or 

3 as many such reporters as there are judges, to be known as 

4 official reporter or reporters of such court, and to hold office 
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5 during the pleasure of the judge or judges appointing them. 

6 Such reporter, or any one of them, where there are two or 

7 more, must, at the request of either party, or of the court in 

8 a civil action or proceeding, and on the order of the court, the 

9 . district attorney, or the attorney for defendant in a criminal 

10 action or proceeding, take down in shorthand all the testimony, 

11 the objections made, the rulings of the court, the exceptions 

12 taken, and all statements, remarks, and arguments of counsel, 

13 and all statements and remarks made and oral instructions 

14 given by the judge; and if directed by the court, or requested 

15 by either party, must, within such reasonable time after the 

16 trial of such case as the court may desiginate, write out the 

17 same, or such specific portions thereof as may be requested, in 

18 plain and legible longhand, or by typewriter, or other printing, 

19 and certify to the same as being correctly reported and 

20 transcribed, and when directed by the court, file the same 

21 with the clerk of the court. 

The amendments consist: (1) in requiring the reporter to take down 
all statements and remarks of the judge; (2) in permitting the reporter 
to use a typewriter or other printing machine; and (3) in excusing the 
filing of the reporter's transcript of the testimony, except when directed 
by the court. 

Section 273. That section two hundred and seventy-three read: 

Section 273. The report of the official reporter, or official 

2 reporter pro tempore, of any court, duly appointed and sworn, 

3 when written out and certified as being a correct transcript of 

4 the testimony and proceedings in the case, is prima facie 

5 evidence of such testimony and proceedings. 

The amendment is to make the report of the reporter prima facie 
evidence, it having been declared not to be such under the section as 
originally adopted. {Reid v. Reid, 73 Cal. 208.) 

Section 274. That section two hundred and seventy- four read: 

Section 274. For his services, the official reporter is entitled 

2 to the following fees: 

3 For reporting testimony and proceedings, ten dollars per 

4 day, which amount, when more than one case is reported in 

5 one day, must be apportioned by the court between the several 

6 cases; 

7 For transcription, for one copy, twenty cents per hundred 

8 .words; for two copies made at one time, fifteen cents each per 

9 hundred words; for three copies made at one time, eleven 
10 cents each per hundred words; for four copies made at one 
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11 time, nine cents each per hundred words; and for five or 

12 more copies made at one time, eight cents each per hundred 

13 words. 

14 In criminal cases, the fees for reporting and for transcripts 

15 ordered by the court to be made must be paid out of the 

16 county treasury upon the order of the court; provided, that 

17 when there is no official reporter in attendance, and a 

18 reporter pro tempore is appointed, his reasonable expenses for 

19 traveling and detention must be fixed and allowed by the 

20 court and paid in like manner. 

21 In civil cases, the fees for reporting and for transcripts 

22 ordered by the court to be made must be paid by the parties 

23 in equal propartions, and either party may, at his option, pay 

24 the whole thereof; and, in either case, all amounts so paid by 

25 the party to whom costs are awarded must be taxed as costs 

26 in the case. The fees for transcripts and copies ordered by 

27 the parties must be paid by the party ordering the same. No 

28 reporter must be required to perform any service in a civil 

29 case until his fees therefor have been paid to him or deposited 

30 with the clerk of the court. 

31 In each county in which a salary is provided by law for the 

32 official reporter, he must collect in advance, and pay into the 

33 county treasury, all fees herein provided to be paid by private 

34 parties which are, by such law, required to be paid into the 

35 county treasury. 

The amendments to this section consist in omitting the parts 
declared to be unconstitutional in Smith v. Strother, 68 Cal. 195, and 
in providing a system of fees for all counties where no salary is 
provided under the county government act. 

Section 280. That section two hundred and eighty read: 

Section 280. The clerk of the supreme court must keep a 

2 roll of attorneys and counselors admitted to practice by the 

3 court of which he is clerk, which roll must be signed by the 

4 person admitted before he receives his license. 

The amendment restricts the duty of keeping a roll of attorneys to 
the clerk of the supreme court, that being the only court now authorized 
to admit attorneys. 

Section 281. That section two hundred and eighty-one read: 

Section 281. If any person shall practice law in any court, 

2 except a justice's or police court, without having received a 

3 license as attorney and counselor, or shall advertise or hold 

4 himself out as practicing or entitled to practice law, he shall 
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5 be guilty of a contempt of the court in which he shall so 

6 practice, or respecting which he shall advertise or hold himself 

7 out as practicing, or entitled to practice. 

Bj this amendment persons advertising themselves as entitled to 
practice law are. made guilty of a contempt of court if not so entitled to 
practice. 

Section 287. That section two hundred and eighty-seven read: 

Section 287. An attorney and counselor may be removed 

2 or suspended by the supreme court, or any department thereof, 

3 or by a superior court, for either of the following causes, 

4 arising after his admission to practice: 

5 1. His conviction of a felony or a misdemeanor involving 

6 moral turpitude, in which case the record of conviction is 

7 conclusive evidence; 

. 8 2. Willful disobedience or violation of an order of the court 

9 requiring him to do or forbear an act connected with or in the 

10 course of his profession, which he ought in good faith to do or 

1 1 forbear, and any violation of the oath taken by him, or of his 

12 duties as such "attorney and counselor; 

13 3. Corruptly or willfully and without authority appearing 

14 as attorney for a party to an action or proceeding; 

15 4. Lending his name to be used as attorney and counselor 

16 by another person who is not an attorney and counselor; 

17 ' 5. Failing, refusing, or neglecting, if an alien, to become a 

18 citizen of the United States for six months after the time when 

19 entitled to such citizenship. 

20 In all cases where an attorney is removed or suspended by 

21 a superior court, the judgment or order of removal or suspen- 

22 sion may be reviewed on appeal by the supreme court. 

The amendment excludes aliens from the right to practice law if 
they refuse to become citizens of the United States for six months after 
becoming entitled to citizenship. 

Section 300. That a new section be added, to be numbered three 
hundred, and to read: 

Section 300. The measure and mode of compensation of 

2 attorneys and counselors at law are left to the agreement, 

3 express or implied, of the parties; and no attorney or 

4 counselor at law shall have any lien whatever for his com- 

5 pensation except by express agreement between himself and 

6 his client. If by agreement in writing he is given any lien 

7 upon the recovery to be had in an action or proceeding, and 

8 such agreement is filed with the clerk of the court and entered 
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9 upon the register in such action or proceeding, such filing 

10 and entry shall from its date be sufficient notice to all persons 

11 of the lien. 

To authorize the creation of attorneys' liens by agreement, and to 
provide the notice to be given thereof. 

Section 304. That section three hundred and four be repealed, as 
useless. It merely declares the part of the code in which the appoint- 
ment, powers, and duties of receivers, executors, administrators, and 
guardians are provided for. 

Section 325. That section three hundred and twenty-five read: 

Section 325. For the purpose of constituting an adverse 

2 possession by a person claiming title, not founded upon a writ- 

3 ten instrument, judgment, or decree, land is deemed to have 

4 been possessed and occupied in the following cases only: 

5' 1. Where it has been protected by a substantial inclosure; 

6 2. Where it has been usually cultivated or improved; 

7 3. Where, within defined boundaries, it has openly been so 

8 used as to exclude other persons therefrom. 

The amendment consists in the addition of subdivision three, the 
purpose of which is obvious. The proviso respecting payment of taxes 
has been made a separate section, numbered three hundred and twenty- 
nine. 

Section 328. That section three hundred and twenty-eight read: 

Section 328. If a person entitled to commence an action 

2 for the recovery of real property, or for the recovery of the 

3 possession thereof, or to make any entry or defense founded on 

4 the title to real property, or to rents or services out of the same, 

5 is, at the time such title first descends or accrues, either: 

6 1. Under the age of majority; 

7 2. Insane; 

8 3. Imprisoned on a criminal charge,- or in execution upon 

9 conviction of a criminal offense, for a term less than life; 

10 — The time during which such disability continues is not 

11 deemed any portion of the time in this chapter limited for the 

12 commencement of such action, or the making of such entry or 

13 defense, but such action may be commenced, or entry or defense 

14 made, within the period of five years after such disability 

15 shall cease, or after the death of the person entitled who shall 

16 die under such disability; but such action shall not be com- 

17 menced, or entry or defense made, after that period. 

Subdivision four, exempting married women from the operation of 
the statute of limitations, is omitted. As they are now entitled to sue 
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as if unmarried, whatever reason, existed for the exception in their 
favor has ceased. The expression in subdivision one, " within the age 
of majority/' has been changed to "under the age of majority." 

Section 329. That a new section be added, to be numbered three 
hundred and twenty-nine, and to read: 

Section 329. In no case must adverse possession be con- 

2 sidered established unless the party, his predecessors or 

3 grantors, have for a period of five years continuously paid all 

4 the taxes, state, county, and municipal, which during that 

5 period have been levied upon the land or interest claimed. 

See note to section three hundred and twenty-five. 

Section 352. That section three hundred and fifty-two read: 

Secti6n 352. If a person entitled to bring an action men- 

2 tioned in chapter three of this title, is, at the time the cause of 

3 action accrued, either: 

4 1. Under the age of majority; 

5 2. Insane; 

6 3. Imprisoned on a criminal charge, or in execution under 

7 the sentence of a criminal court, for a term less than life; 

8 — The time of such disability is not a part of the time limited 

9 for the commencement of the action. 

Subdivision four, creating a disability in favor of a married woman 
whose husband must join with her in commencing an action, is omitted, 
because she may, in all cases, sue alone. 

Section 355. That section three hundred and fifty-five read: 

Section. 355. If an action is commenced within the time 

2 prescribed therefor, and a judgment therein for the plaintiff is 

3 reversed on appeal, the plaintiff, or if he dies and the cause of 

4 action survives, his representatives, may commence a new 

5 action within one year after the reversal. If a judgment for 

6 the possession of property is not appealed from, or, if appealed 

7 from, is affirmed, the possession held by the defendant and 

8 those claiming under him from the commencement of the 

9 action to its final determination must not be deemed adverse 

10 to the plaintifi* for the purpose of creating or completing title 

11 by prescription. 

The last sentence is added to abrogate the rule declared in Carpenter- 
V. Natoma W. & M, Co,, 63 Cal. 616, that a title by prescription may 
be perfected during the pendency of an action, though judgment in 
both the lower and appellate courts was given in favor of the 
plaintiff. 
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Section 362. That section three hundred and sixty-two read: 

Section 362. Neither this title, nor any amendment thereto, 

2 extends to any action commenced before thi& title or such 

3 amendment takes effect, nor to cases where the time prescribed 

4 by the law in force prior to the taking effect of this title or 
5 ' such amendment, for acquiring a right or barring a remedy, 
6 should, at that time, have fully run; but the laws in force at 

• 7 the time that this title or such amendment takes effect are 

8 applicable to such actions and cases, and are repealed subject 

9 to the provisions of this section. 

The amendment consists of the insertion of the words *^nor any 
amendment thereto." 

Section 367. That section three hundred and sixty-seven read: 

Section 367. Every action must be prosecuted in the name 

2 of the real party in interest, except as provided in section 

3 three hundred and sixty-nine. A person to whom a cause 

4 of action has been assigned merely for collection, and with 

5 no interest in the title other than a commission on, or share 

6 in, the cause assigned or the amount collected, is not the real 

7 party in interest within the meaning of this section. But a 

8 plaintiff suing on a cause of action accruing in his own favor 

9 may join therewith any cause of action held by him by 
10 assignment, though such assignment is merely for collection. 

The amendment is contained in the last two sentences. It denies 
the right to prosecute actions by persons who have no interest in the 
subject-matter thereof, but to whom assignments are made for the 
sole purpose of suing. 

Section 370. That section three hundred and seventy read: 

Section 370. A married woman may sue or be sued, and 

2 may prosecute or defend any action or proceeding, as if 

3 unmarried. 

As, by the Civil Code, married women are given full power to contract, 
and to control and dispose of their property as if unmarried, it is but 
proper that they should be allowed to sue, and be subject to suit, with- 
out requiring the joinder of their husbands either as plaintiffs or as 
defendants. 

Section 375. That section three hundred and seventy-five read: 

Section 375. A father, or in case of his death or desertion 

2 of his family, the mother, may prosecute as plaintiff for the 

3 seduction of the daughter, though she was not living with or 

4 in the service of the plaintiff at the time of the seduction or 

5 afterwards, and there was no loss of service. 
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The ameadment omits the words **and the guardian for the seduction 
of the ward." "The injured minor must necessarily sue as in other cases, 
when entitled to recover. The guardian, as such, has no interest which 
entitles him to maintain an action of this character. 

Section 376. That section Three hundred and seventy-six read: 

Section 376. A father, or in case of his death or desertion 

2 of his family, the mother, may maintain an action for the 

3 injury or death of a minor child, when such injury or death 

4 is caused by the wrongful act or neglect of another. Such 
6 action may be maintained against the person causing the 

6 injury or death, or if such person is employed by another 

7 person who is responsible for his conduct, also against such 

8 other person. 

The amendment is of the same character as in the preceding section. 

Section -377. That section three hundred and seventy-seven read: 

Section 377. When the death of a person, not being a 

2 minor, is caused by the wrongful act or neglect of another, his 

3 heirs or personal representatives may maintain an action for 

4 damages against the person causing the death, or if such per- 
6 son is employed by another who is responsible for his conduct, 

6 then also against such other person. In every action under 

7 this and the two preceding sections, such damages may be 

8 given as under all the circumstances of the case may be just. 

The amendment inserts the word '*two" in the last sentence, so as to 
include within its benefits the cases enumerated in section three hun- 
dred and seventy-five. 

Section 386. That section three hundred and eighty-six read: 

Section 386. A defendant against whom an action is pend- 

2 ing upon a contract, or for specific personal property, may, at 

3 any time before answer, upon affidavit that a person not a 

4 party to the action makes against him, and without any col- 
6 lusion with him, a demand upon such contract, or for such 

6 property, upon notice to such person and the adverse party, 

7 apply to the court for an order to substitute such person in 

8 his place, and discharge him from liability to either party, on 

9 his depositing in court the amount claimed on the contract, or 

10 delivering the property, or its value, to such person as the 

11 court may direct; and the court may, in its discretion, make 

12 the order. The person substituted as defendant must, within 

13 ten days after the service on him of a copy of such order and 

14 of the complaint in the action, answer the same, and set forth 

15 his claim under such contract or to such property. Otherwise 
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16 the plaintiff is entitled to judgment for the money or property 

17 so deposited or delivered. And whenever conflicting claims 

18 are or may be made upon a person for or relating to personal 

19 property, or the performance of an obligation, or any portion 

20 thereof, such person may Jbring a^ action against the conflict- 

21 ing claimants to compel them to interplead and litigate their 

22 several claims among themselves. The order of substitution 

23 may be made, and the action of interpleader may be main- 

24 tained, and the applicant or plaintiff be discharged from 

25 liability to all or any of the conflicting claimants, although 

26 their titles or claims have not a common origin, or are not 

27 identical, but are adverse to and independent of one another. 

The statute is at present silent respecting the proceedings to be 
taken when a person not a party to the action is directed to be sub- 
stituted in place of the original defendant. The amendment corrects 
this defect by providing that such person must plead within ten days or 
that the plaintifl" is entitled to judgment. 

Section 387. That section three hundred and eighty-seven read: 

Section 387. Any person may, before the trial, intervene 

2 in an action or proceeding, who has an interest in the matter 

3 in litigation, in the success of either of the parties, or an inter- 

4 est against both. An intervention takes place when a third 

5 person is permitted to become a party to an action or proceed- 

6 ing between other persons, either by joining the plaintiff in 

7 claiming what is sought by the complaint, or by uniting with 

8 the defendant in resisting the claims of the plaintiff", or by 

9 demanding anything adversely to both the plaintiff and the 

 

10 defendant, and is made by complaint, setting forth the grounds 

11 upon which the intervention rests, filed by leave of the court 

12 and served upon the parties to the action or proceeding who 

13 have not appeared, and upon the attorneys of the parties who 

14 have appeared, who may answer or demur to it within ten days 

15 from the service thereof. 

To remove any ambiguity respecting the time within which the com- 
plaint in intervention must be answered. 

Section 388. That section three hundred and eighty-eight read: 

Section 388. When two or more persons, associated in any 

2 business, transact such business under a common name, 

3 whether it comprises the names of such persons or not, the 

4 associates may be sued by such common name, the summons 

5 in such cases being served on one or more of the associates; 

6 and the judgment in the action shall bind the joint property 
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7 of all the associates, and the individual property of the party 

8 or parties served with process, in the same manner as if all had 

9 been named defendants and had been sued upon their joint 
10 liability. 

The amendment inserts " and the individual property of the party or 
parties served with process." 

Section 389. That section three hundred and eighty-nine read: 

Section 389. The court may determine any controversy 

2 between parties before it, when it can be done without preju- 

3 dice to the rights of others, or by saving their rights; but 

4 when a complete determination of the controversy cannot be 

5 ^ had without tlje presence of other parties, the court must 

6 then order them to be brought in, and to that end may order 

7 amended and supplemental pleadings, or a cross-complaint to 

8 be filed, and summons thereon to be issued and served. And 

9 when, in an action for the recovery of real or personal prop- 

10 erty, or to determine conflicting claims thereto, a person, not 

11 a party to the action, but having an interest in the subject 

12 thereof, makes application to the court to be made a party, it 

13 may order him to be brought in, by the proper amendment. 

The amendment authorizes the bringing in of new parties in actions 
to determine conflicting claims to real or personal property. 

Section 390. That section three hundred and ninety be repealed, for 
the reason that the section is unintelligible and unnecessary, and pro- 
vides for a special rule where none is necessary. The section is appli- 
cable only to actions concerning the administration of fire departments 
created by the acts of the legislature of the state. 

Section 392. That section three hundred and ninety- two read: 

Section 392. Actions for the following causes must be tried 

2 in the county in which the subject of the action, or some 

3 part thereof, is situated, subject to the power of the court to 

4 change the place of trial, as provided in this code: 

5 1. For the recovery of real property, or of an estate or 

6 interest therein, or for the determination, in any form, of such 

7 right or interest, and for injuries to real property; 

8 2. For partition of real property; 

9 3. For the foreclosure of all liens and mortgages on real 

10 property. 

11 Where the real property is situated partly in one county 

12 and partly in another, the plaintiff may select either of the 

13 counties, and the county so selected is the proper county for 

14 the trial of such action. 
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The proviso, that if in an action to recover real property, an injunction 
is at any time applied for, the proper county for the trial is that in- 
which the defendant resides, is omitted. Such proviso is inconsistent 
with section five of article six of the Constitution, requiring actions of 
this character to be brought in the county in which the property, or 
some part thereof, is situate. 

Section 394. That section three hundred and ninety-four read: 

Section 394. An action against a county may be com- 

2 menced and tried in such county, unless such action is brought 

3 by a county, in which case it may be commenced and tried in 

4 any county not a party thereto. Whenever an action is 

5 brought by a county or city against residents of another 

6 county or city, or a corporation doing business in the latter, 

7 the action must be, on the motion of the defendant, transferred 

8 for trial to a county, other than the plaintiff, if the plaintiff is 

9 a county, and other than that in which the plaintiff is 
10 situated, if the plaintiff is a city. 

The word "citizens" is stricken out and "residents'' inserted. 

Section 395. That section three hundred and ninety-five read: 

Section 395. In all other cases, the action must be tried in 

2 the county in which the defendants, or some of them, reside at 

3 the commencement of the action. If none of the defendants 

4 reside in the state, or, if residing in the state, and the county 

5 in which they reside is unknown to the plaintiff, the same 

6 may be tried in any county which the plaintiff may designate 

7 in his complaint, and if the defendant is about to depart from 

8 the state, such action may be tried in any county where 

9 either of the parties reside, or service is had, subject, however,- 

10 to the power of the court to change the place of trial, as- 

11 provided in this code. If any person is improperly joined - 

12 as a defendant, or has been made a defendant solely for the 

13 purpose of having the action tried in the county where he 

14 resides, his residence must not be considered in determining 

15 which is the proper county for the trial of the action. 

The amendment is intended to reach cases where a person has been 
made a defendant solely for the purpose of having an action tried in 
the county wherein he resides. 

Section 396. That section three hundred and ninety-six read: 

Section 396. If the county in which the action is com- 
2 menced is not the proper county for the trial thereof, the action 
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3 may, notwithstanding, be tried therein, unless the defendant, 

4 at the time he answers or demurs, files an aflSdavit of merits, 

5 and demands, in writing, that the trial be had in the proper 

6  county. 

By the amendment the words "appears and" are omitted before the 
word " answers," as superfluous. 

Section 397. That section three hundred and ninety-seven read: 

Section 397. The court may, on motion, change the place 

2 of trial in the following cases: 

3 1. When the county designated in the complaint is not the 

4 proper county; 

5 2. When there is reason to believe that an impartial trial 

6 cannot be had therein; 

7 3. When the convenience of witnesses and the ends of justice 

8 would be promoted by the change; 

9 4. When from any cause there is no judge of the court 
10 qualified to act. 

Subdivision four is so amended that there need not be any change of 
the place of trial if there is any judge within the county not disqualified 
from acting. 

Section 406. That section four hundred and six read: 

Section 406. The clerk must indorse on the complaint the 

2 day, month, and year that it is filed; and at any time within 

3 T)ne year thereafter the plaintifi" may have a summons issued; 

4 and if the action is brought against two or more defendants, 

5 who reside in different counties, may have a summons issued 

6 for each of such counties at the same time. But at any time 

7 after the complaint is filed, the defendant may, in writing, or 

8 by appearing and answering or demurring, waive the issuing 

9 of summons. 

The clause of the original section providing that if the action was 
upon a joint contract, and one of the defendants had appeared within 
a year, the others might be served or appear afterwards, has been 
omitted as entirely unnecessary. 

Section 407. That section four hundred and seven read: 

Section 407. The summons must be directed to the defend- 

2 ant, signed by the clerk, and issued under the seal of the court, 

3 and must contain: 

4 1. The names of the parties to the action, the court in which 

5 it is brought, and the county in which the complaint is filed; 

6 2. A direction that the defendant appear and answer the 

3 — ccp 
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7 complaint within ten days, if the summons is served within 

8 the county in which the action is brought; within thirty days, 

9 if served elsewhere; 

10 3. If the action is upon a contract, and the complstint 

11 demands judgment for money or damages, a notice that unless 

12 the defendant so appears and answers, the plaintiff will take 

13 judgment for such amount, naming it; and, in all other cases, 

14 a notice that unless the defendant so appears and answers, the 

15 plaintiff will apply to the court for the relief demanded in the 

16 complaint. 

Subdivision three is made to read as it did before the amendment of 
1897, as the summons sanctioned by that amendment did not require 
any specification of the amount sought to be recovered, and apparently 
left the clerk without power to enter judgment by default under section 
five hundred and eighty-five. {Stanquist v. Hehbard, 122 Cal. 271.) 

Section 408. That section four hundred and eight read: 

Section 408. If the summons is returned without being 

2 served on any or all of the defendants, or if it has been lost, 

3 the clerk, upon the demand of the plaintiflF, may issue an alias 

4 summons, in the same form as the original. 

The proviso limiting the right to issue an alias summons within one 
year after the filing of the complaint is omitted. 

Section 409. That section four hundred and nine read: 

Section 409. At any time after the commencing of an action 

2 affecting the title to, or the right to the possession of, real prop- 

3 erty, any party thereto may record in the office of the county 

4 recorder of the county in which such property, or any part 

5 thereof, is situate, a notice, signed by himself or his attorney, 

6 of the pendency of the action, stating the names of the parties 

7 thereto, and describing the property in that county affected 

8 thereby. Only from the filing of such notice for record shall a 

9 purchaser or incumbrancer of such property be deemed to have 

10 constructive notice of the pendency of the action, and only of 

11 its pendency against parties designated by their real names. 

12 Persons claiming any interest in, or lien upon, such property, 

13 under any writing executed by any of the parties named in 

14 such notice, but which writing has not at the time of filing 

15 such notice for record been filed for record in such county, are 

16 deemed to have constructive notice of the pendency of such 

17 action, and may intervene therein, and, whether they do so or 

18 not, are bound by the judgment and precluded from thereafter 

19 asserting any such interest or lien. 
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By the amendments td this section, the defendant as well as the 
plaintiff is permitted to give notice of the pendency of an action, and 
judgments in suits affecting the title to real property are made conclu- 
sive against persons whose claims of title do not appear of record. In 
other words, the rule applied to foreclosure suits by section seven 
hundred and twenty-six, and to suits in partition by section seven hun- 
dred and fifty-four, has been made applicable to other actions affecting 
the title to real property. 

Section 410. That section four hundred and ten read: 

Section 410. The summons may be served by the sheriff' 
of the county where the defendant is found, or by any other 
person over the age of eighteen years, not a party to the 
action. A copy of the complaint must be served with the 
summons, upon each of the defendants. When the summons 
is served by the sheriff, it must be returned, with his certificate 
of its service, and of the service of any copy of the complaint, 
where such copy is served, to the office of the clerk from 
which it issued. When it is served by any other person, it 
must be returned to the same place with an affidavit of such 
person of its service, and of the service of a copy of the com- 
plaint, where such copy is served. 

The amendments to this section consist in inserting the word "years" 
after the word " eighteen." 

Section 412. That section four hundred and twelve read: 

« 

Section 412. Where the person on whom service is to be 

2 made resides out of the state, or has departed from the state, 

3 or cannot, after due diligence, be found within the state, or 

4 conceals himself to avoid the service of summons, or is a 

5 foreign corporation having no managing or business agent, 

6 cashier, or secretary within the state, and the fact appears 

7 by affidavit to the satisfaction of the court, or the judge 

8 thereof; and it also appears by such affidavit, or by the 

9 verified complaint on file, that a cause of action exists against 

10 the defendant in respect to whom the service is to be made, or 

11 that he is a necessary or proper party to the action; or when 

12 it appears by such affidavit, or by the complaint on file 

13 therein,, that it is an action which relates to, or the subject of 

14 which is real or personal property in this state, in which such 

15 person defendant or foreign corporation defendant has or 

16 claims a lien or interest, actual or contingent, therein, or in 
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17 which the relief demanded consists wholly or in part in 

18 excluding such person or foreign corporation from any interest 

19 therein, such court or judge may make an order that the 

20 service be made by the publication of the summons. 

A clerical error is corrected by substituting "therein" for "herein." 

Section 413. . That section four hundred and thirteen read: 

Section 413. The order must direct the publication to be 

2 made in a newspaper, to be designated, as most likely to give 

3 notice to the person to be served, and for such length of time 

4 as may be deemed reasonable, at least once a week; but publi- 

5 cation against a defendant residing out of the state, or absent 

6 therefrom, must not be less than two months. In case of 

7 publication, where the residence of the nonresident or absent 

8 defendant is known, the court or judge must direct a copy of 

9 the summons and complaint to be forthwith deposited in the 

10 postoffice, directed to the person to be served, at his place of 

11 residence. When publication is ordered, personal service of a 

12 copy of the summons and complaint out of the state is equiva- 

13 lent to publication and deposit in the postoffice, and in either 

14 case the service of the summons is complete at the expiration 

15 of the time prescribed by the order for publication. The 

16 plaintiff must annex to, and publish with, the summons a 

17 notice, signed by himself or his attorney, stating the nature of 

18 the cause of action, and of the relief sought; and when the 

19 action is to recover possession of, or to enforce a lien upon, or 

20 to determine the title to, real or personal property, such fact 

21 must also be stated and the property described. 

The last sentence has been added to this section for the purpose of 
requiring, in cases of the publication of summons, some information to 
be given to the defendant of the nature of the cause of action and of 
the relief sought. 

Section 415. That section four hundred and fifteen read: 

Section 415. Proof of the service of summons and com- 

2 plaint must be as follows: 

3 1. If served by the sheriff, his certificate thereof; 

4 2. If by any other person, his affidavit thereof; 

5 3. In case of publication, the affidavit of the printer, or his 

6 foreman or principal clerk, showing the same, and an affidavit 

7 of a deposit of a copy of the summons in the postoffice, if the 

8 same has been deposited; or, 

9 4. The written admission of the defendant. 
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10 In case of service otherwise than by publication, the certifi- 

11 cate or affidavit must state the time and place of service. 

The amendment consists of a correction of the punctuation of sub- 
division four. 

Sections 417, 418. That two new sections be added, numbered four 
hundred and seventeen and four hundred and eighteen, to read: 

Section 417. In an action for libel or slander the plaintiff 

2 must, at the time of filing the complaint, file an undertaking 

3 -on the part of plaintiff in the sum of five hundred dollars, 

4 with at least two sufficient sureties to the effect' that if the 

5 action is dismissed or the defendant recovers judgment they 

6 will pay such costs and charges as may be awarded against 

7 the plaintiff by judgment or in the progress of the action, or 

8 on appeal, not exceeding the sum specified in the undertaking. 

9 An action commenced without filing such undertaking must be 

10 dismissed. Each of the sureties on such undertaking must 

11 annex to the same an affidavit such as is required by section 

12 ten hundred and fifty-seven. 

Section 418. Within ten days after the service of the sum- 

2 mons, the defendant may give to the plaintifiF notice in writing 

3 that he excepts to the sufficiency of the sureties or either of 

4 them. Such surety or sureties must thereupon justify within 

5 the time and in the manner provided by sections four hundred 

6 and ninety-three, four hundred and ninety-five, and four* 

7 hundred and ninety-six. If the sureties fail to appear, or 

8 the judge finds the sureties or either of them insufficient, he 

9 must order a new undertaking to be given. The judge may 

10 also at any time order a new or additional undertaking, upon 

11 proof that the sureties have become insufficient. In case a 

12 new or additional undertaking is ordered, all proceedings in 

13 the case must be stayed until such undertaking is executed 

14 and filed, with the approval of the judge. If the undertaking 

15 is not filed within five days after the order therefor, the court 

16 must dismiss the action. In case plaintiff recovers judgment, 

17 he must be allowed as costs one hundred dollars, to cover 

18 counsel fees, in addition to the other costs. In case the action 

19 is dismissed, or the defendant recovers judgment, he must be 

20 allowed one hundred dollars, to cover counsel fees, in addition 

« 

21 to the other costs, and judgment therefor shall be entered 

22 accordingly. 

These sections are intended to codify the statute of 1871-2, page 
533, entitled "An act concerning libel and slander.'' 
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Section 422. That section four hundred and twenty-two read: 

Section 422. The only pleadings allowed on the part of the 

2 plaintiff are: 

3 1. The complaint; 

4 2. The demurrer to the answer; 

5 3. The demurrer to the cross-complaint; 

6 4. The answer to the cross-complaint. 

7 And on the part of the defendant : 

8 1. The demurrer to the complaint; 

9 2. The answer; 

10 3. The cross-complaint; 

11 4. The demurrer to the answer to the cross-complaint. 

Adds subdivisions three and four. 

Section 427. That section four hundred and twenty-seven read: 

Section 427. The plaintiff may unite several causes of 

2 action in the same complaint, where they all arise out of: 

3 ] . A single act committed by the defendant, or several such 

4 acts constituting but a single transaction; 

5 2. Contracts, express or implied; 

6 3. Claims to recover specific real property, with or without 

7 damages for the withholding thereof,' or for waste committed 

8 thereon, and the rents and profits of the same; 

9 4. Claims to recover specific personal property, with or 
.10 without damages for the withholding thereof; 

11 5. Claims against a trustee by virtue of a contract or by 

12 operation of law; 

13 6. Injuries to character; 

14 7. Injuries to person; 

15 8. Injuries to property. 

16 The causes of action so united must all, except in the cases 

17 mentioned in subdivision one, belong to one only of these 

18 classes, and must affect all the parties to the action, and not 

19 require different places of trial, and must be separately stated; 

20 but an action for malicious arrest and prosecution, or either of 

21 them, may be united with an action for an injury, either to 

22 character or to the person. 

The amendment consists in inserting subdivision one, to meet such 
cases as Lamh v. Harbaugh, 105 Cal. 680. 

Section 430. That section four hundred and thirty read: 

Section 430. The defendant may demur to the complaint 

2 within the time required in the summons to answer, when it 

3 appears upon the face thereof, either: 
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4 1. That the court has no jurisdiction of the person of the 

5 defendant, or the subject of the action; 

6 2. That the plaintiff has not legal capacity to sue; 

7 3. That there is another action pending between the same 

8 parties for the same cause; 

9 4. That there is a defect or misjoinder of parties plaintiff or 

10 defendant; 

11 5. That several causes of action have been improperly united, 

12 or not separately stated; 

13 6. That the complaint does not state facts sufficient to 

14 constitute a cause of action; or, 

15 7. That the complaint is ambiguous, unintelligible, or 

16 uncertain. 

To subdivision five the words "or not separately stated*' have been 
added. 

Section 431. That section four hundred and thirty-one read: 

Section 431. The demurrer must distinctly specify the 

2 grounds upon which any of the objections to the complaint 

3 are taken. Unless it does so, it may be disregarded. It may 

4 be taken to the whole complaint, or to any of the causes of 

5 action stated therein, and the defendant may demur and 

6 answer at the same time. 

The word " or " is changed to "and " after the word "therein." 

Section 432. That section four hundr,ed and thirty-two be repealed, 
and its contents added to section four hundred and seventy-two. 

Section 439. That section four hundred and thirty-nine read: 

Section 439. If the defendant omits to set up a counter- 

2 claim upon a cause arising out of the transaction set forth in 

3 the complaint as the foundation of the plaintiff's claim, 

4 neither he nor his assignee can afterwards maintain an action 

5 against the plaintiff therefor. 

The causes of action, with respect to which the defendant is obliged 
to assert a counterclaim, are limited to those arising out of the trans- 
action set forth in the complaint. 

Section 442. That section four hundred and forty-two read: 

Section 442. Whenever the defendant seeks affirmative 

2 relief against any party to the action, relating to or depending 

3 upon the contract or transaction upon which the action is 

4 brought, or affecting the property to which the action relates, 

5 he may, in addition to his answer, file at the same time, or by 

6 permission of the court subsequently, a cross-complaint. The 
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7 cross-complaint must be served upon the parties affected 

8 thereby, and such parties may demur or answer thereto as to 

9 the original complaint. 

The phrase " to the action" is inserted after the word "party." 

Section 443. That section four hundred and forty- three read: 

Section 443, The plaintiff may within ten days after the 

2 service of the answer demur thereto, or to one or more of the 

3 several defenses or counterclaims set up therein. 

The time within which the plaintiflf may demur to the answer is more 
definitely and clearly fixed by the amendment. 

Section 444. That section four hundred and forty-four read: 

Section 444. The demurrer may be taken upon one or more 

2 of the following grounds: 

3 1. That several causes of counterclaim have been improperly 

4 joined, or not separately stated; 

5 2. That the answer does not state facts sufficient to constitute 

6 a defense or counterclaim; 

7 3. That the answer is ambiguous, unintelligible, or uncertain. 

Same amendment as to section four hundred and thirty. 

Section 446. That section four hundred and forty-six read: 

Section 446. Every pleading must be subscribed by the 

2 party or his attorney; and when the complaint is verified, 

3 or when the state, or any officer of the state, in his official ' 

4 capacity, is plaintiff, the answer must be verified, unless an 
6 admission of the truth of the complaint might subject the 

6 party to a criminal prosecution, or, unless an officer of the 

7 state, in his official capacity, is defendant. In all cases of a 

8 verification of a pleading, the affidavit of the party must state 

9 that the same is true of his own knowledge, except as to the 

10 matters which are therein stated on his information or belief, 

11 and as to those matters that he believes it to be true; and 

12 where a pleading is verified, it must be by the affidavit of a 

13 party, unless the parties are absent from the county where the 

14 attorney has his office, or from some cause unable to verify it, 

15 or the facts are within the knowledge of his attorney or other 

16 person verifying the same. When the pleading is verified by 

17 the attorney, or any other person except one of the parties, 

18 he must set forth in the affidavit the reasons why it is not 

19 made by one of the parties. When a corporation is a party, 

20 the verification may be made by any officer thereof. 

The words "where the attorney has his office" have been substituted 
for the words "where the attorney resides." 
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Section 459. That section four hundred and fifty-nine read: 

Section 469. In pleading a private statute, or an ordinance 

2 of a county or municipal corporation, or a right derived there- 

3 from, it is sufficient to refer to such statute or ordinance by its 

4 title and the day of its passage. 

The amendment is in including within the operation of the section 
ordinances of counties and of municipal corporations. 

Section 472. That section four hundred and seventy- two read: 

Section 472. Any pleading may be amended once by the 

2 party of course, and without costs, at any time before answer 

3 or demurrer filed, or after demurrer and before the trial of the 

4 issue of law thereon, by filing the same as amended, and serving 

5 a copy on the adverse party, who may have ten days thereafter 

6 in which to answer or demur to the amended pleading. A 

7 demurrer is not waived by filing an answer at the same time; 

8 and when the demurrer to a complaint is overruled, and there 

9 is no answer filed, the court may,' upon such terms as may be 

10 just, allow an answer to be filed. If a demurrer to the answer 

11 is overruled, the facts alleged in the answer must be con- 

12 sidered as denied to the extent mentioned in section four 

13 hundred and sixty-two. If the complaint is amended, a copy 

14 of the amendment^ must be filed, or the court may, in its 

15 discretion, require the complaint, as amended, to be filed, and 

16 a copy of the amendments, or amended compUint, must be 

17 served upon the defendants affected thereby. The defendant 

18 must answer the amendment, or the complaint as amended, 

19 within ten days after service thereof, or such other time as the 

20 court may direct, and judgment by default may be entered 

21 upon failure to answer, as in other cases. 

To this section has been added the matter now in section four hundred 
and thirty-two. 

Section 476. That section four hundred and seventy-six read : 

Section 476. When a demurrer to any pleading is sus- 

2 tained or overruled, and time to amend or answer is given, 

3 the time so given runs from the service of the notice of the 

4 decision or order, unless it appears by the minutes of the 

5 court that the party or attorney entitled to notice was present 

6 in court when the order was made, in which case no notice is 

7 necessary. 

Notice of the sustaining or overruling of a demurrer is excused, when 
it appears by the minutes of the court that the person entitled thereto 
was in court when the order was made. 
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Section 493. That section four hundred and ninety-three read: 

Section 493. Within five days after the receipt of notice, 

2 the sheriflf or defendant may give to the plaintifi', or his 

3 attorney, notice of the justification of the same, or other bail, 

4 specifying the places of residence and occupations of the latter, 

5 before a judge of the court, at a specified time and place; the 

6 time to be not less than five nor more than ten days thereafter, 

r 

7 except by consent of parties. In case other bail is given, 

8 there must be a new undertaking. 

The words *^or county clerk" are omitted, thus requiring the justifi- 
cation to be made before a judge or court commissioner. We are of 
opinion that all proceedings of a quasi-judicial character, such, for 
instance, as the examination and acceptance of sureties, should be com- 
mitted to a judicial officer. The omission of the words "or county 
clerk" does not necessarily require the action of the judge, for court 
commissioners are given ample powers by section two hundred and 
fifty-nine respecting the matters here in question. 

Section 494. That section four hundred and ninety-four read: 

Section 494. The qualifications of bail are as follows: 

2 1. Each of them must be a resident and touseholder, or 

3 freeholder, within the state; 

4 2. Each must be worth the amount specified in the order 

5 of arrest, or the amount to which the order is reduced, as 

6 provided in this chapter, over and above all his debts and 

7 liabilities, exclusive of property exempt from execution; but 

8 the judge, on justification, may allow more than two sureties 

9 to justify severally, in amounts less than that expressed in 

10 the order, if the whole justification is equivalent to that of 

11 two sufficient bail. 

Same change as in section four hundred and ninety-three. 

Section 495. That section four hundred and ninety-five read: 

Section 495. For the purpose of justification, each of the 

2 bail must attend before the judge, at the time and place 

3 mentioned in the notice, and may be examined on oath, on 

4 ^ the part of the plaintiff, touching his sufficiency, in such 

5 manner as the judge, in his discretion, may think proper. 

6 The examination must be reduced to writing, and subscribed 

7 by the bail, if required by the plaintiff. 

Same change as in section four hundred and ninety-three. 

Section 496. That section four hundred and ninety-six read: 

Section 496. If the judge find the bail sufficient, he must 
2 annex the examination to the undertaking, indorse his allow- 
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3 ance thereon, and cause them to be filed, and the sheriff is 

4 thereupon, exonerated from liability. 

Same change as in section four hundred and ninety-three. 

Section 512. That section five hundred and twelve read: 

Section 512. Upon receipt of the affidavit and notice with 

2 a written undertaking, executed by two or more suflScient 

3 sureties, approved by the sheriff, to the effect that they are 

4 bound to the defendant in double- the value of the property, 

5 as stated in the affidavit for the prosecution of the action, for 

6 the return of the property to the defendant, if return thereof 

7 is adjudged, and for the payment to him of such sum as may, . 

8 from any cause, be recovered against the plaintiff, the sheriff 

9 must forthwith take the property described in the affidavit, if 

10 it is in the possession of the defendant or his agent, and 

11 retain it in his custody. He must, without delay, serve on the 

12 defendant a copy of the affidavit, indorsement, and undertak- 

13 ing, by delivering the same to him personally, if he can be 

14 found, or to his agent from whose possession the property is 

15 taken, or if neither can be found, by leaving them at the usual 

16 place of abode of either, with some person of suitable age and 

17 discretion, or if neither has any known place of abode, by 

18 putting them in the nearest postoffice, directed to the defendant. 

The word "notice" is changed to "indorsement," the preceding 
section having provided for an indorsement, but not for a notice. 

Section 515. That section five hundred and fifteen read: 

Section 515. The defendant's sureties, upon notice to the 

2 plaintiff of not less than two nor more than five days, must 

3 justify before a judge, in the same manner as upon bail on 

4 arrest; and upon such justification the sheriff must deliver the 

5 'property to the defendant. The sheriff is responsible for the 

6 defendant's sureties until they justify, or until the justification 

7 is completed or waived, and may retain the property until that 

8 time; if they, or others in their place, fail to justify at the 

9 time and place appointed, he must deliver the property to the 
10 plaintiff. 

Same change as in section four hundred and ninety-three. 

Section 519. That section five hundred and nineteen read: 

Section 519. If the property taken is claimed by any other 

2 person than the defendant or his agent, and such person makes 

3 affidavit of his title thereto, or right to the possession thereof, 

4 and serves the same upon the sheriff, the sheriff is not bound to 
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6 keep the property or deliver it to the plaintiff, unless the plain- 

6 tiff, on demand of him or his agent, indemnifies the sheriff 

7 against such claim, by an undertaking, by two sufficient sure- 

8 ties, in a sum equal to double the value of the property taken; 

9 and the sheriff is not liable for damages for such taking to any 

10 person other than the defendant or his agent, unless such 

11 claim is made. 

The amendment excuses a claimant from stating the ground of his 
title or right, and provides that the amount of undertaking to be given 
by the plaintiff must be equal to double tlie value of the property taken. 

Section 525. That section five hundred and twenty-five read: 

Section 525. An injunction is a writ or order requiring a 

2 person to refrain from a particular act. It may be granted by 

3 the court in which the action is brought, or by a judge thereof; 

4 and when granted by a judge, it may be enforced as an order 

5 of the court. 

The word "granted" is substituted for "made.'' 

Section 526. That section five hundred and twenty-six read: 

Section 526. An injunction may be granted in the following 

2 cases: 

3 1. When it appears by the complaint that the plaintiff is 

4 entitled to the relief demanded, and such relief, or any part 

5 thereof, consists in restraining the commission or continuance 

6 of the act complained of, either for a limited period or 

7 perpetually; 

8 2. When it appears by the complaint or affidavits that the 

9 commission or continuance of some act during the litigation 

10 would produce waste, or great or irreparable injury, to a party 

11 to the action; 

12 3. When it appears, during the litigation, that a party to 

13 the action is doing, or threatens, or is about to do, or is pro- 

14 curing or suffering to be done, some act in violation of the 

15 rights of another party to the action respecting the subject of 

16 the action, and tending to render the judgment ineffectual; 

17 4. Where pecuniary compensation would not afford adequate 

18 relief; 

19 5. Where it would be extremely difficult to ascertain the 

20 amount of compensation which would afford adequate relief; 

21 6. Where the restraint is necessary to prevent a multiplicity 

22 of judicial proceedings; 

23 7. Where the obligation arises from a trust. 
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24 An injunction cannot be granted: 

25 1. To stay a judicial proceeding pending at the commence- 

26 ment of the action in which the injunction is demanded, unless 

27 such restraint is liecessary to prevent a multiplicity of such 

28 proceedings; 

29 2. To stay proceedings in a court of the United States; 

30 3. To stay proceedings in another state upon a judgment of 

31 a court of that state; 

32 4. To prevent the execution of a public statute by officers of 

33 the law for the public benefit; 

34 5. To prevent the breach of a contract, the performance of 

35 which would not be specifically enforced; 

36 6. To prevent the exercise of a public or private office, in a 

37 lawful manner, by the person in possession ; 

38 7. To prevent a legislative act by a municipal corporation. 

The provisions of sections thirty-four hundred and twenty-two and 
thirty-four hundred and twenty-three of the Civil Code are added to 
the section. Subdivision three has also been amended so as to permit 
the application for an injunction to be made by parties to the action 
other than the plaintiff. 

Section 527. That section five hundred and twenty-seven read: 

Section 527. An injunction may be granted at any time 

2 beforfe judgment upon a verified complaint, or upon affidavits, 

3 if the complaint in the one case, or the affidavits in the other, 

4 show satisfactorily that sufficient grounds exist therefor. A 

5 copy of the complaint or of the affidavits, upon which the 

6 injunction was granted, must, if not previously served, be 

7 served therewith. No injunction granted prior to the trial of 

8 the cause shall continue in force longer than twelve months, 

9 except by consent of the parties, unless the cause has been set 
10 for trial upon its merits, or unless the party in whose favor it 
il was granted has sought to have the cause so set for trial, and 
12 the failure to set it has not been due to his fault. 

The amendment permits the issuing of an injunction upon a verified 
complaint at any time before judgment, instead of restricting the time 
to the issuing of the summons, and also permits the injunction to 
remain in force for a longer period than twelve months, if, within that 
time, the party in whose favor it was granted, seeks to have the cause 
set for trial, and the failure to set it was not due to his fault. 

Section 529. That section five hundred and twenty-nine read: 

Section 529. On granting an injunction, the court or judge 
2 must require, except when it is granted on the application of 
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3 the people of the state, a county, or a municipal corporation, 

4 or a wife against her husband, a written undertaking on the 

5 part of the applicant, with sufficient sureties, to the effect that 

6 he will pay to the party enjoined such damages, not exceeding 

7 an amount to be specified, as such party may sustain by 

8 reason of the injunction, if the court finally decides that the 

9 applicant was not entitled thereto. Within five days after 

10 the service of the injunction, the person enjoined may except 

11 to the sufficiency of the sureties, and unless within five days 

12 thereafter, upon notice of not less than two days to the person 

13 enjoined, such sureties, or others in their place, justify before 

14 a judge of the court at a time and place designated in such 

15 notice, the order granting the injunction inust be dissolved. 

The amendments to this section are rendered necessary by the 
amendment proposed to subdivision three of section five hundred and 
twenty-six. The words ^*or county clerk" have been omitted, as in 
section four hundred and ninety-three, and for the same reason. 

Section 530. That section five hundred and thirty read: 

Section 530. If the court or judge deems it proper that 

2 the person sought to be enjoined be heard before granting 

3 the injunction, an order may be made requiring caufee to be 

4 shown, at a specified time and place, why the injunction 

5 should not be granted; and he may, in the meantime, be 

6 restrained. In all actions pending or which may be hereafter 

7 brought, when an injunction or restraining order has been 

8 or may be granted, or applied for, to prevent the diversion, 

9 pending the litigation, of water used or to be used for irriga- 

10 tion or domestic purposes only, if it be made to appear to the 

11 court that the plaintiff is entitled to the injunction, but that 

12 the issuance thereof pending the litigation will entail great 

13 damage upon the defendant, and that plaintiff* can be fully 

14 compensated for such damages as he may suffer, the court 

15 may refuse the injunction upon the defendant giving a bond, 

16 such as is provided for in section five hundred and thirty-two; 

17 and upon the trial the same proceedings shall be had, and 

18 with the same effect, as in said section provided. 

To conform the section to the amendment proposed to subdivision 
three of section five hundred and twenty-six. 

Section 531. That section five hundred and thirty-one read: 

Section 531. An injunction to suspend the general and 

2 ordinary business of a corporation cannot be granted without 

3 due notice of the application therefor to the proper officers or 
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4 managing agent of the corporation, except when the people of 

5 this,state are a party to the proceeding. 

The words ** except by the court or a judge thereof; nor can it be 
granted" are omitted, as entirely superfluous. 

Section 532. That section five hundred and thirty -two read: 

Section 532. If an injunction is granted without notice to 

2 the person enjoined, he may apply, upon reasonable notice 

3 to the judge who granted the injunction, or to the court in 

4 which the action was brought, to dissolve or modify the same. 

5 The application may be made upon the complaint or the 

6 affidavit on which the injunction was granted, or upon 

7 affidavit on the part of the person enjoined, with or without 

8 the answer. If the application is made upon affidavits on the 

9 part of the person enjoined, but not otherwise, the plaintiff 

10 may oppose th^ same by affidavits or other evidence in 

11 addition to that on which the injunction was granted. In all 

12 actions pending, or which may hereafter be brought, wherein 

13 an injunction or restraining order has been or may be granted 

14 or applied for, to prevent the diversion, pending the litigation, 

15 of water used, or to be used, for irrigation or domestic pur- 

16 poses only, if it be made to appear to the court that great 
• 17 damage will be suffered by the person enjoined, in case the 

18 injunction is continued, and that the person in whose behalf it 

19 issued can be fully compensated for any damages he may 

20 suffer by reason of the continuance of the acts enjoined 

21 during the pendency of the litigation, the court, in its 

22 discretion, may dissolve or modify the injunction, upon the 

23 person enjoined giving a bond with sureties to be approved by 

24 the judge, and in such amount as may be fixed by the court or 

25 judge, conditioned that such enjoined person will pay all 

26 damages which the person in whose behalf the injunction 

27 issued may suffer by reason of the continuance, during the 

28 litigation, of the acts complained of. Upon the trial the 

29 amount of such damages must be ascertained, and in case 

30 judgment is rendered for the person in whose behalf the 

31 injunction was granted, the amount fixed as such damages 

32 must be included in the judgment, together with reasonable 

33 attorney's fees. In any suit brought on the bond, the amount 

34 of such damages as fixed in said judgment is conclusive on 

35 the sureties. 

See note to section five hundred and thirty. 

Section 538. That section five hundred and thirty-eight read: 

Section 538. The clerk of the court must issue the writ of 
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2 attachment, upon receiving an affidavit by or on behalf of the 

3 plaintiff', showing: . 

4 1. That the defendant is indebted to the plaintiff, specif y- 

5 ing the amount of such indebtedness over and above all legal 

6 setoff's or counterclaims, upon a contract, express or implied, 

7 for the direct payment of money, and that such contract was 

8 made or is payable in this state, and that the payment of the 

9 same has not been secured by any mortgage or lien upon real 

10 or personal property, or any pledge of personal property, or, if 

11 originally so secured, that such property has, without any act 

12 of plaintiff, or the person to whom the security ^ was given, 

13 become valueless; or, 

14 2. That the defendant is a nonresident of the state, and is 

15 indebted to the plaintiff, specifying the amount of such indebt- 

16 edness over and above all legal setoffs or counterclaims, upon 

17 a contract, express or implied; 

18 3. That the attachment is not sought, nor is the action 

19 prosecuted, to hinder, delay, or defraud any creditor of the 

20 defendant. 

Subdivisions two and three are made to more clearly express, but not 
to change, their meaning. 

Section 539. That section five hundred and thirty-nine read: 

Section 539. Before issuing the writ, the clerk must require 

2 a written undertaking on the part of the plaintiff, in a sum 

3 not less than two hundred dollars and not exceeding the 

4 amount claimed by the plaintiff, with sufficient sureties, to 

5 the effect that if the defendant recovers judgment, the plaintiff' 

6 will pay all costs that may be awarded to the defendant and 

7 all damages which he may sustain by reason of the attachment, 

8 not exceeding the sum specified in the undertaking, and that 

9 if the attachment is discharged on the ground that the same 

10 was improperly or irregularly issued, the plaintiff" will pay all 

11 damages which the defendant may have sustained by reason 

12 of the attachment, not exceeding the sum specified in the 

13 undertaking. At any time after the issuing of the attachment, 

14 but not later than five days after notice of the levy thereof, the 

15 defendant may except to the sufficiency of the sureties. If he 

16 fails to do so, he is deemed to have waived all objections to them. 

17 When excepted to, the plaintiff" 's sureties, upon notice to the 

18 defendant of not less than two nor more than five days, must 

19 justify before a judge in the same manner as upon bail on 

20 arrest; and upon failure to justify, or if others in their place 
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21 fail to justify, at the time and place appointed, the judge must 

22 issue an order vacating the writ of attachment. 

The amendment permits the defendant to except to the sufficiency of 
the sureties at any time after the issuing of the attachment not later 
than five days after the service of the summons, and also makes the 
sureties answerable if the attachment is discharged. 

Section 542. That section five hundred and forty-two read: 

Section 642. The sheriff to whom the writ is directed and 

2 delivered must execute the same without delay, and if the 

3 undertaking mentioned in section five hundred and forty is 

4 not given, as follows: 

5 1. Real property, standing upon the records of the county 

6 in the name of the defendant, must be attached, by filing with 

7 the recorder of the county a copy of the writ, together with a 

8 description of the property attached, and a notice that it is 

9 attached; 

10 2. Real property, or an interest therein, belonging to the 

11 defendant, and held by any other person, or standing on the 

12 records of the county in the name of any other person, must 

13 be attached, by filing with the recorder of the county a copy 

14 of the writ, together with a description of the property, and a 

15 notice that such real property, and any interest of the defend- 

16 ant therein, held by or standing in the name of such other 

17 person (naming him), are attached; and by leaving with such 

18 other person, or his agent, if known and within the county, or 

19 at the residence of either, if within the county, a copy of the 

20 writ, with a similar description and notice. The recorder must 

21 index such attachment when filed, in the names, both of the 

22 defendant and of the person by whom the property is held or 

23 in whose name it stands on the records; 

24 3. Personal property, capable of manual delivery, must be 

25 attached by taking it into custody; 

26 4. Stocks or shares, or interests in stocks or shares, of any 

27 corporation or company, must be attached by leaving with the 

28 president, or other head of the same, or the secretary, cashier, 

29 or other managing agent thereof, a copy of the writ, and a 

30 notice stating that the stock or interest of the defendant is 

31 attached, in pursuance of such writ; 

32 5. Debts and credits, and other personal property, not capable 

33 of manual delivery, must be attached by leaving with the per- 

34 son owing such debts, or having in his possession, or under his 

35 control, such credits and other personal property, or with 

36 his agent, a copy of the writ, and a notice that the debts owing 

4— COP 



50 COMMISSIONERS FOR REVISION AND REFORM OF THE LAW. 



I 



37 by him to the defendant, or the credits and other personal 

38 property in his possession, or under his control, belonging to 

39 the defendant, are attached in pursuance of such writ. | 

By the amendment the attachment of real property is made complete 
on the filing of the writ and notice of the attachment with the county 
recorder. 

Section 553. That section five Jb^indred and fifty-three read: 

Section 553. If the defendant recovers judgment against 

2 the plaintiff, and no appeal is perfected and undertaking 

3 executed and filed as provided in section nine hundred and 

4 forty-six, any undertaking received in the action, all the pro- 

5 ceeds of sales and money collected by the sheriff, and all the 

6 property attached remaining in the sheriff's hands, must be 

7 delivered to the defendant or his agent,, the order of attach- 

8 ment be discharged, and the property released therefrom. 

By the amendment to this section and to section nine hundred and 
forty-six, an attachment will be left in force pending an appeal, though 
defendant had recovered judgment, if the plaintiff gives the required 
undertaking. 

Section 554. That section five hundred and fifty-four read: 

Section 554. Whenever the defendant has appeared in the 

2 action, he may, upon reasonable notice to the plaintiff, apply 

3 to the court in which the action is pending, or to the judge 

4 thereof, for an order to discharge the attachment, wholly or in 

5 part; and upon the execution of the undertaking mentioned in 

6 the next section, an order may be made, releasing from the 

7 operation of the attachment any or all of the property attached; 

8 and all of the property so released, and all of the proceeds of 

9 the sales thereof, must be delivered to the defendant, upon the 

10 justification of the sureties on the undertaking, if required by 

11 the plaintiff, within five days after notice of the filing of such 

12 undertaking. 

The amendment fixes the time within which the sureties must justify, 
if required by the plaintiff. 

Section -555. That section five hundred and fifty-five read: 

Section 555. Before making such order, the court or judge 

2 must require an undertaking on behalf of the defendant, by 

3 at least two sureties, residents and freeholders, or householders, 

4 in the state, to the effect that in case the plaintiff recovers 

5 judgment in the action, defendant will, on demand, redeliver 

6 the attached property so released to the proper officer, to be 
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7 applied to the payment of the judgment, or, in default thereof, 

8 that the defendant and sureties will, on demand, pay to the 

9 plaintiff the full value of the property released, not exceeding 

10 the amount of such judgment. The court or judge making 

11 such order may fix the sum for which the undertaking must be 

12 executed, and if necessary in fixing such sum to know the value 

13 of the property released, the same may be appraised by one or 

14 more disinterested persons, to be appointed for that purpose. 

15 The sureties may be required to justify before the court or 

16 judge, and the property attached cannot be released from the 

17 attachment without their justification, if the same is required. 

The words "not exceeding the amount of such judgment" have been 
inserted. 

Section 558. That section five hundred and fifty-eight read: 

Section 558. If upon such application it satisfactorily 

2 appears that the writ of attachment was improperly or irreg- 

3 ularly issued, it must be discharged; provided however, that 

4 when any irregularity in the proceeding can be corrected by 

5 amendment, such amendment may be permitted, subject to the 

6 provisions of section four hundred and seventy-three. 

The amendment extends the provisions of section four hundred and 
seventy-three to proceedings in attachment. 

Section 560. That a new section be added, to be numbered five 
hundred and sixty, to read: 

Section 560. An attachment as to any real property may 

2 be released by a writing signed by the plaintiff, or his attorney, 

3 and acknowledged and recorded in the like manner as a grant 

4 of real property; and upon the filing of such release, it is the 

5 duty of the recorder to note the same on the record of the copy 

6 of the writ on file in his ofiice. 

As the statute does not now provide any method of releasing an 
attachment, and as such releases are desirable in many instances, 
although the action is not dismissed or terminated, this amendment is 
proposed for the purpose of designating such mode of release. 

Section 566. That section five hundred and sixty-six read: 

Section 566. No party, or attorney of a party, or person 

2 interested in an action, or related to any judge of the court 

3 by consanguinity or affinity within the third degree, can be 

4 appointed receiver therein without the written consent of the 

5 parties, filed with the clerk. If a receiver is appointed upon 

6 an ex parte application, the court, before making the order, 
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7 must require from the applicant an undertaking, with suflScient 

8 sureties, in an amount to be fixed by the court, to the effect 

9 that the applicant will pay to the defendant all damages he | 

10 may sustain by reason of the appointment of such receiver 

11 and the entry by him upon his duties, in case the applicant 

12 shall have procured such appointment wrongfully, maliciously, 

13 or without sufficient cause; and the court may, in its discretion, 

14 at any time after said appointment, require an additional 

15 undertaking. 

The words '*of a party" are inserted after "attorney," and the word 
"must" has been substituted for "may." 

Section 567. That section five hundred and sixty-seven read: 

Section 567. Before entering upon his duties, the receiver 

2 must be sworn to perform them faithfully, and with two or 

3 more sureties, approved by the court or judge, execute an 

4 undertaking to the State of California, in such sum as the 

5 court or judge may direct, to the effect that he will faithfully 

6 discharge the duties of receiver in the action and obey the 

7 orders of the court therein. 

By the amendment two sureties are required, and the undertaking, 
with respect to form, is left subject to the control of section nine 
hundred and eighty-two of the Political Code. 

Section 569. That section five hundred and sixty-nine read: 

Section 569. Funds in the hands of a receiver may be 

2 invested upon interest, by order of the court, upon the con- 

3 sent of all the parties to the action. 

No change in the meaning of the section is involved in the proposed 
arfiendment; it simply omits certain superfluous words. 

Section 572. That section five hundred and seventy- two read: 

Section 572. When it is admitted by the pleadings, or 

2 shown upon the examination of a party to the action, that he 

3 has in his possession, or under his control, any money or 

4 other thing capable of delivery, which, being the subject of 

5 litigation, is held by him as trustee for another party, or 

6 which belongs or is due to another party, the court may order 

7 the same, upon motion, to be deposited in court or delivered to 

8 such party, upon such conditions as may be just, subject to the 

9 further direction of the court. 

The words "to the action" are inserted after "party." 

Section 573. That section five hundred and seventy-three read: 

Section 573. Whenever money is paid into or deposited 
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2 in court, the same must be delivered to the clerk in person, or 

3 to such of his deputies as shall be specially authorized by his 

4 appointment in writing to receive the same. He must, unless 

5 otherwise directed by law, deposit it with the county treasurer, 

6 to be held by him subject to the order of the court. The 

7 treasurer must keep each fund distinct, and open an s^ccount 

8 with each. Such appointment must be filed with the county 

9 treasurer, who must e;xhibit it, and give to each person apply- 

10 ing for the same a certified copy of the same. It shall be in 

11 force until a revocation in writing is filed with the county 

12 treasurer, who must thereupon write "revoked," in ink, across 

13 the face of the appointment. For the safe-keeping of the 

14 money deposited with him the treasurer is liable on his 

15 official bond. 

The amendment consolidates sections five hundred and seventy-three 
and twenty-one hundred and four, omitting the first sentence of the 
former section, and thus removing any possible conflict between them. 

Section 577. That section five hundred and seventy-seven read: 

Section 577. A judgment is the final determination of the 

2 rights of the parties in an action or proceeding. It may be 

3 injterlocutory or final. An interlocutory judgment is one 

4 which finally determines some of the rights of the parties or 

5 of some of the parties, and orders an accounting, partition, 

6 or other proceeding to effectuate such rights. A final judgment 

7 is one that finally determines all the rights of all the parties 

8 or all thfe rights of certain of the parties as between them- 

9 selves, and requires no further proceedings for the ascertainment 
10 of the rights so determined. 

The matter added by way of amendment defines final and interlocu- 
tory judgments. 

Section 581. That section five hundred and eighty-one read: 

Section 581. An action may be dismissed, or a judgment 

2 of nonsuit entered, in the following cases: 

3 1. By the plaintiff himself, by written request to the clerk, 

4 filed with the papers in the case, at any time before the trial, 

5 upon payment of costs; provided, a counterclaim has not been 

6 set up, or affirmative relief sought by the cross-complaint or 

7 answer of the defendant. If a provisional remedy has been 

8 allowed, the undertaking must thereupon be delivered by the 

9 clerk to the defendant, who may have his action thereon; 

10 2. By either party, upon the written consent of the other; 

11 3. By the court, when either party fails to appear on the 

12 trial, and the other party appears and asks for the dismissal; 
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13 4. By the court, when, upon the trial and before the final 

14 submission of the case, the plaintiff abandons it; 

15 5. By the court, upon motion of the defendant, when upon 

16 the trial the plaintiff fails . to prove a sufficient case for the 

17 jury. 

18 The dismissals mentioned in • subdivisions one and two 

19 hereof are made by entry in the clerk's register. The die- 

20 missals mentioned in subdivisions three, four, and five of this 

21 section must be made by orders of the court entered upon the 

22 minutes thereof, and are effective for all purposes when so 

23 entered; but the clerk of the court must note such orders in 

24 his register of actions in the case. 

The amendment authorizes the plaintiff, as well as the defendant, to 
ask for the dismissal of an action if his adversary does not appear at 
the trial. We have omitted subdivision six, concerning the dismissal 
of an action because the party entitled to judgment neglects to make 
demand therefor within six months, because other amendments proposed 
require the judgment to be entered without any demand by either party. 
Dismissals are perfect when entered in the clerk's register in the cases 
mentioned in subdivisions two and three, and in other cases when 
appearing by orders of the court entered upon the minutes. The matters 
in present subdivision seven are embraced in section five hundred and 
eighty-two, with the changes hereafter noted. 

Section 582. That a new section be added, to be numbered five hun- 
dred and eighty-two, to read: 

Section 582. No action heretofore or hereafter commenced 

2 shall be further prosecuted, and no further proceedings shall 

3 be had therein, and all actions heretofore or hereafter com- 

4 menced must be dismissed by the court in which the same 

5 shall have been commenced, on its own motion, or on motion 

6 of any party interested therein, whether named in the com- 

7 plaint as a party or not, unless summons shall have issued 

8 within one year, and all such actions must be in like manner 

9 dismissed, unless the summons shall be served and return 

10 thereon made within three years after the commencement of 

11 said action. But all such actions may be prosecuted, if appear- 

12 ance has been made by the defendant or defendants, within 

13 said three years in the same manner as if summons had been 

14 issued and served; provided^ that, except in actions to partition, 

15 or to recover possession of, or to enforce a lien upon, or to 

16 determine conflicting claims to, real or personal property, no 

17 dismissal shall be had under this section as to any defendant 

18 because of the failure to serve summons on him during his 
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19 absence from the state,- or while he has secreted himself within 

20 the state to prevent the service of summons on him. 

The section as proposed contains the matter now in subdivision seven 
of section five hundred and eighty-one respecting the dismissal of actions, 
but excepts from its operation those cases in which effective judgment 
cannot be recovered against a defendant, when the failure to serve 
process upon him has been due either to his secreting himself within 
the state, or to absenting himself therefrom to prevent such service. 

Section 583. That a new section be added, to be numbered five hun- 
dred and eighty-three, to read: 

Section 583. In all cases other than those mentioned in the 
2 last two sections, judgment must be rendered on the merits. 

This contains the matter at present in section five hundred and 
eighty-two. 

Section 585. That section five hundred and eighty-five read: 

Section 585. Judgment may be had, if the defendant fails 

2 to answer the complaint, as follows: 

3 1. In an action arising upon contract for the recovery of money 

4 or damages only, if no answer has been filed with the clerk of 

5 the court within the time specified in the suinmons, or such 

6 further time as may have been granted, the clerk, upon appli- 

7 cation of the plaintifi*, must enter the default of the defendant, 

8 and immediately thereafter enter judgment for the amount 

9 specified in the summons, including the costs, against the 

10 defendant, or against one or more of several defendants, in the 

11 cases provided for in section four hundred and fourteen; 

12 2. In other actions, if no answer has been filed with the clerk 

13 of the court within the time specified in the summons, or such 

14 further time as may have been granted, the clerk must enter 

15 the default of the defendant; and thereafter the plaintiff may 

16 apply to the court for the relief demanded in the complaint. 

17 If the taking of an account, or the proof of any fact, is neces- 

18 sary to enable the court to give judgment, or to carry the 

19 judgment into effect, the court may take the account or hear 

20 the proof, or may, in its discretion, order a reference for that 

21 purpose. And where the action is for the recovery of damages, 

22 in whole or in part, the court may order the damages to be 

23 assessed by a jury; or if, to determine the amount of damages, 

24 the examination of a long account is involved, by a reference 

25 as above provided; 

26 3. In actions where the service of the summons was by pub- 

27 lication, the plaintifi', upon the expiration of the time for 

28 answering, may, upon proof of the publication, and that no 
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29 answer has been filed, apply for judgment; and the court must 

30 thereupon require proof to be made of the demand mentioned 

31 in the complaint; and if the defendant is not a resident of the 

32 state, must require the plaintifi, or his agent, to be examined, 

33 on oath, respecting any payments that have, been made to the 

34 plaintiff, or to any one for his use, on account of such demand, 

35 and may render judgment for the amount which he is entitled 

36 to recover. 

The words *Hhe first or any subsequent term of court ^' are omitted 
from subdivision two, there being, under our present Constitution, no 
terms of court. 

Section 602. That section six hundred and two read: 

Section 602. Challenges for cause may be taken on one or 

2 more of the following grounds: 

3 1. A want of any of the qualifications prescribed by this 

4 code to render a person competent as a juror; 

5 2. Consanguinity or affinity within the fourth degree to any 

6 party, or to an officer of a corporation which is a party; 

7 3. Standing in the relation of guardian and ward, master 

8 and servant, employer and clerk, or principal and agent, to 

9 either party, or to an officer of a corporation which is a party, 

10 or being a member of the family of either party, or a partner in 

11 business with either party, or surety on any bond or obligation 

12 for either party; 

13 4. Having served as a juror or been a witness on a previous 

14 trial between th^ same parties, for the same cause of action; 

15 5. Interest on the part of the juror in the event of the action, 

16 or in the main question involved in the action, except his 

17 interest as a member or citizen of a municipal corporation; 

18 6. Having an unqualified opinion or belief as to the merits * 

19 of the action, founded upon knowledge of its material facts, or 

20 of some of them; 

21 7. The existence of a state of mind in the juror evincing 

22 enmity against or bias to either party; 

23 8. Having served as a juror on a previous regular panel 

24 within one year prior to the time of his being offered as a 

25 juror; 

26 9. That he is a party to an action pending for trial in the 

27 court for which he is drawn, and which action is set for trial 

28 before the panel of which he is member. 

The amendment proposed adds to the section subdivisions eight and 
nine, and to subdivision two the words "or to an officer of a corporation 
which is a party." 
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Section 60S. That section six hundred and eight read: 

Section 608. In charging the jury, the court may state to 

2 them all matters of law which it thinks necessary for their 

3 information in giving their verdict; and, if it states the testi- 

4 mony of the case, it must inform the jury that they are the 

5 exclusive judges of all questions of fact. All instructions 

6 given to the jury must be in writing, and must be delivered to 

7 the jury upon their retirement. The court shall not inform 

8 the jury at whose request any instruction is given. 

The amendment requires all instructions to the jury to be in writing 
and to be delivered to them upon their retirement, and forbids the court 
informing the jury at whose request any instruction is given. 

Section 612. That section six hundred and twelve read: 

Section 612. Upon retiring for deliberation, the jury must 

2 take with them all instructions given, and may take with them 

3 all papers which have been received as evidence in the cause, 

4 except depositions or copies of such papers as ought not, in the 

5 opinion of the court, to be taken from the person having them 

6 in possession; and they may also take with them notes of 

7 the testimony or other proceedings on the trial, taken by 

8 themselves, or any of them, but none taken by any other 

9 person. No instruction handed to the jury must contain 
10 anything to show at whose request it was given. 

The amendment, in accord with section six hundred and eight, 
requires the jury to take with them, upon their retirement, the instruc- 
tions of the court, and further provides that there must be nothing upon 
such instructions to show upon whose request any of them was given. 

Section 615. That section six hundred and fifteen read: 

Section 615. If, after the impaneling of the jury, and 

2 before verdict, a juror becomes sick, so as to be unable to 

3 perform his duty, the court may order him to be discharged. 

4 In that case the trial may proceed with the other jurors with 

5 the consent of the parties, or another juror may be sworn and 

6 the t^ial begin anew; or the jury may be discharged and a 

7 new jury then or afterwards impaneled. 

The amendment consists in inserting after "other jurors" the words 
"with the consent of the parties." It does not seem proper, nor within 
the power of the legislature, to compel a party to continue a trial with- 
out a complete jury. 

Section 631. That section six hundred and thirty-one read: 

Section 631. Trial by jury may be waived by the several 
2 parties to an issue of fact in actions arising on contract, or for 
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3 the recovery of specific real or personal property, with or 

4 without damages, and with the assent of the court in other 

5 actions, in the following manner: 

6 1. By failing to appear at the trial; 

7 2. By written consent, in person or by attorney, filed with 

8 the clerk; 

9 3. By oral consent, in open court, entered in the minutes; 

10 4. By failure of a party desiring a jury to demand such 

11 jury at the time the cause is set for trial, if present when the 

12 cause is so set, or if the same be set upon notice. 

Subdivision four is added by the amendment. 

Section 635. That a new section be added, to be numbered six hun- 
dred and thirty-five, to read: 

Section 635. Upon the trial of a question of fact by the 

2 court, either party may, at any time before final submission, 

3 present to the court in writing a statement of any proposition 

4 of law upon which, were the action being tried by a jury, the 

5 court might be required to instruct the jury. The court must, 

6 before giving its decision in the case, indorse upon each of 

7 such requests a statement that the same is allowed, or refused, 

8 or modified in such particular as the court may think proper. 

9 Any error in allowing, refusing, or modifying any such request, 

10 may be reviewed on motion for new trial and upon appeal, in 

11 the same manner and with the same eftect as in the case of 

12 requested instructions to a jury. 

This practice was pointed out as being proper in the following cases: 
Griswold v. Sharpe, 2 Gal. 17, 23; Touchard v. Crow, 20 Cal. 150, 163; 
Estate of Page, 57 Cal. 238; Wilson v. Wilson, 64 Cal. 92. But in 
Wheatland M. Co, v. Pirrie, 89 Cal. 459, the court, without reference to 
these cases, held that no such practice was permissible. 

Section 641. That section six hundred and forty-one read: 

Section 641. A party may object to the appointment of 

2 any person as referee, on one or more of the following 

3 grounds: 

4 1. A want of any of the qualifications prescribed by statute 

5 to render a person competent as a juror; 

6 2. Consanguinity or affinity, within the third degree, to 

7 either party, or to an officer of a corporation which is a party, 

8 or to any judge of the court in which the appointment shall be 

9 made; 

10 3. Standing in the relation of guardian and ward, master 

11 and servant, employer and clerk, or principal and agent, to 

12 either party; or being a member of the family of either 
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13 party; or a partner in business with either party; or security 

14 on any bond or obligation for either party; 

15 4. Having served as a juror or been a witness on any trial 

16 between the same parties for the same cause of action; 

17 5. Interest on the part of such person in the event of the 

18 action, or in the main question involved in the action; 

19 6. Having formed or expressed an unqualified opinion or 

20 belief as to the merits of the action; 

21 7. The existence of a state of mind in such person evincing 

22 enmity against or bias to either party. 

After the word "party" in subdivision two are inserted the words 
or to an ofiicer of a corporation which is a party." 



Section 647. That section six hundred and forty-seven read: 

Section 647. The verdict of the jury, the final decision in 

2 an action or proceeding, an interlocutory order or decision, 

3 finally determining the rights of the parties, or some of them; 

4 an order or decision from which an appeal may be taken; an 

5 order sustaining or overruling a demurrer, allowing or refus- 

6 ing to allow an amendment to a pleading, striking out a 

7 pleading or a portion thereof, refusing a continuance, modifying, 

8 giving, or refusing to give, in whole or in part, an instruction 

9 to the jury; an order made upon ex parte application, and an 

10 order or decision made in the absence of a party, are deemed to 

11 have been excepted to. 

The words "modifying, giving, or refusing to give, in whole or in 
part, an instruction to the jury" are inserted. 

Section 649. That section six hundred and forty-nine read: 

Section 649. A bill containing the exception to any decision 

2 may be presented to the court or judge for settlement w'ithin 

3 ten days after the decision is made, and after having been 

4 settled, must be signed by the judge and filed with the clerk. 

5 When the decision excepted to is made by a tribunal other 
-6 than a court, or by a judicial officer, the bill of exceptions 

7 must be presented to, and settled and signed by, such tribunal 

8 or officer. 

Permits the bill of exceptions to be tendered within ten days after 
the making of the decision excepted to. Fixes definitely the time 
within which the bill of exceptions to an order or decision may be 
presented. 

Section 650. That section six hundred and fifty read: 

Section 650. When a party desires to have exceptions 
2 taken at a trial settled in a bill of exceptions, he may, at 
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3 any time thereafter, and within ten days after the entry 

4 of judgment, if the action was tried with a jury, or after 

5 receiving notice of the entry of judgment, if the action was 

6 tried without a jury, or such further time as the court in 

7 which the action is pending, or a judge thereof, may allow, 

8 prepare the draft of a bill, and serve the sam^ by copy thereof 

9 upon the adverse party. Such draft must contain all the 

10 exceptions and proceedings taken upon which the party 

11 relies. It may also contain a statement of any matters occur- 

12 ring upon the trial, in the presence of the court, showing any 

13 of the matters mentioned in subdivisions one and two of section 

14 six hundred and fifty-seven of this code. Within ten days 

15 after such service the adverse party may propose amendments 

16 thereto, and serve the same, or a copy thereof, upon the other 

17 party. The proposed bill and amendments must, within ten days 

18 thereafter, be presented by the party seeking the settlement of 

19 the bill, to the judge who tried or heard the case, upon five 

20 days' notice to the adverse party, or be delivered to the clerk 

21 of the court for the judge. When received by the clerk he 

22 must immediately deliver them to the judge, if he is in the 

23 county; if he is absent from the county, and either party 

24 desires the papers to be forwarded to the judge, the clerk must, 

25 upon notice in writing of such party, immediately forward 

26 them by mail, or other safe channel; if not thus forwarded, the 

27 clerk must deliver them to the judge immediately after his 

28 return to the county. When received from the clerk, the judge 

29 must designate the time at which he will settle the bill, and 

30 the clerk must immediately notify the parties of such designa- 

31 tion. At the time designated the judge must settle the bill. 

32 The bill must thereupon be engrossed and presented to the 

33 judge to be certified, by the party presenting it, within ten days, 

34 and upon being certified must within five days thereafter be 

35 served upon the adverse party. If the action was tried before 

36 a referee, the proposed bill, with the amendments, if any, must 

37 be presented to such referee for settlement within ten days 

38 after service of the amendments, upon notice of five days to 

39 the adverse party, and thereupon the referee must settle the 

40 bill. If no amendments are served, or if served are allowed, 

41 the proposed bill may be presented, with the amendments, if 

42 any, to the judge or referee, for settlement, without notice to 

43 the adverse party. It is the duty of the judge or referee, in 

44 settling the bill, to strike out of it all redundant and useless 

45 matter so that the exceptions and proceedings may be pre- 

46 sented as briefly as possible. When settled, the bill must be 



RECOMMENDATIONS RESPECTING CODE OF CIVIL PROCEDURE. 61 

47 signed by the judge or referee, with his certificate to the effect 

48 that the^ame is allowed, and must then be filed with the clerk. 

Permits the bill of exceptions as to any matter occurring at the trial 
to be tendered before the entry of the judgment and to contain, when 
presented, a statement of any matter occurring at the trial in the 
presence of the court mentioned in subdivisions one and two of section 
six hundred and fifty-seven. In connection with the proposition to 
amend subsequent sections so as to strike out statements of the case, 
and in view of the fact that many of the things mentioned in sub- 
divisions one and two of section six hundred and fifty-seven can be 
most properly presented in this manner, provision should be made for 
incorporating them in the bill of exceptions. Also provides the time 
within which the settled bill must be engrossed, and for its service on 
the adverse party. 

Section 651. That section six hundred and fifty-one read: 

Section 651. Exceptions to any decision made after judg- 

2 ment may be presented to the judge at the time of such de- 

3 cision, and be settled or noted, as provided in section six hundred 

4 and forty-nine, or a bill thereof may be presented and settled 

5 afterward, as provided in section six hundred and fifty, and 

6 within like periods after entry of the order, upon appeal from 

7 which such decision is reviewable. 

The word *^or'' is substituted for "and" after the words "six hundred 
and forty-nine." 

Section 652. That section six hundred and fifty-two read: 

Section 652. If the judge in any case refuses to allow a bill 

2 of exceptions in accordance with the facts, the party desiring 

3 the bill settled may apply by petition to the supreme court to 
• 4 prove the same; the application may be made in the mode and 

5 manner, and under such regulations as that court may pre- 

6 scribe; and the bill, when proven, must be certified by the chief 

7 justice as correct, and filed with the clerk of the court in which 

8 the action was tried, and when so filed it has the same force 

9 and effect as if settled by the judge who tried the cause. 

Authorizes the party, when a bill of exceptions is refused in accord- 
ance with the facts, to obtain relief on petition to the supreme court. 

Section 656. That section six hundred and fifty-six read : 

Section 656. A new trial is a re-examination of an issue of 

2 fact in the same court after a trial and decision by a jury, 

3 court, or referee. 

The meaning of the section is not changed by the amendment. 
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Section 658. That section six hundred and fifty-eight read: 

Section 658. When the application is made for a cause 

2 mentioned in the third or fourth subdivision of the last sec- 

3 tion, it must be made upon affidavits; for a cause mentioned in 

4 the first or second subdivision it may be made upon a bill of 

5 exceptions or upon affidavits, or upon both; for any other cause 

6 it may be made, at the option of the moving party, either upon 

7 the minutes of the court or upon a bill of exceptions. 

See note to section six hundred and fifty. There is nothing in the 
statement of the case that cannot be contained in a bill of exceptions, 
and this double designation is useless and perplexing. It is therefore 
omitted. 

Section 659. That section six hundred and fifty-nine read: 

Section 659. The party intending to move for a new trial 

2 must, within ten days after receiving notice of the entry of the 

3 judgment, file with the clerk and serve upon the adverse party 

4 a notice of his intention, designating the grounds upon which 

5 the motion will be made, and whether the same will be made 

6 upon affidavits, or the minutes of the court, or a bill of excep- 

7 tions: 

8 1. If the motion is to be made upon affidavits, the moving 

9 party must, within ten days after serving the notice, or such 

10 further time as the court in which the action is pending, or a 

11 judge thereof, may allow, file such affidavits with the clerk, 

12 and serve a copy upon the adverse party, who shall have ten 

13 days to file counter affidavits, a copy of which must be served 

14 upon the moving party; . , 

15 2. If the motion is to be made upon a bill of exceptions, and 

16 no bill has already been settled as hereinbefore provided, the 

17 moving party shall have the same time after service of the . 

18 notice to prepare and obtain a settlement of a bill of excep- 

19 tions as is provided after the entry of the judgment, or after 

20 receiving notice of such entry by section six hundred and fifty, 

21 and the bill shall be prepared and settled in a similar manner. 

22 If a bill of exceptions has been already settled and filed, when 

23 the notice of motion is given, such bill shall be used on the 

24 motion ; 

25 3. When the motion is to be made on the minutes of the 

26 court, and the ground of the motion is the insufficiency of the 

27 evidence to justify the verdict or other decision, the notice of 

28 motion must specify the particulars in which the evidence is 

29 alleged to be insufficient; and, if the ground of the motion is 

30 errors in law occurring at the trial, and excepted to by the 

31 moving party, the notice must specify the particular errors 
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32 upon which the party will rely. If the notice does not contain 

33 the specifications here indicated, when the motion is made on 

34 the minutes of the co«rt, the motion must be denied. * 

This fixes the notice of the entry of a judgment as the period from 
which to compute the time for moving for a new trial, and omits sub- 
division three referring to statements of the case, there being no reason 
to provide both for statements of the case and for bills of exceptions. 
See note to last section. 

Section 660. That section six hundred and sixty read: 

Section 660. The application for a new trial must be heard 

2 at the earliest practicable period after notice of the motion, if 

3 the motion is to be heard upon the minutes of the court, and 
4- in other cases, after the affidavits, or bill of exceptions, as the 

5 case may be, are filed, and may be brought to a hearing upon 

6 motion of either party. On such hearing reference may be had 

7 in all cases to the pleadings and orders of the court on file, 

8 and when the motion is made on the minutes, reference may 

9 also be had to any depositions, and documentary evidence 

10 ofi'ered at the trial, and to the report of the proceedings on the 

11 trial taken by the phonographic reporter and by him read at 

12 the hearing of the motion, or to any certified longhand 

13 transcript of such report. 

The amendment omits all reference to a statement of the case, and 
permits the reporter's notes to be read on the hearing of the motion, 
whether on file or not. 

Section 661. That section six hundred and sixty-one read: 

Section 661. The judgment roll and the afiidavits, or bill 

2 of exceptions, used on the hearing, with a copy of the order 

3 made, constitute the record to be used on appeal from the 

4 order granting or refusing a new trial, unless the motion is 

5 made on the minutes of the court, and in that case the judg- 

6 ment roll and a statement to be subsequently prepared, with a 

7 copy of the order, constitute the record on appeal. Such 

8 subsequent statement must be proposed by the party appealing, 

9 or intending to appeal, within ten days after the entry of the 

10 . order, or such further time as the court in which the action is 

11 pending, or a judge thereof, may allow, and the same or a copy 

12 thereof be served upon the adverse party, who shall have ten 

13 days thereafter to prepare amendments thereto, and serve the 

14 same, or a copy thereof, upon the party appealing, or intending 

15 to appeal; and thereafter proceedings shall be had, and within 

16 like periods, for the settlement of the statement as provided by 
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17 section six hundred and fifty-nine. But the statement must 

18 only contain the grounds argued before the court for a new trial, 

19 and so much of the evidence or \)ther matter as may be 

20 necessary to explain them; and it is the duty of the judge to 

21 exclude all other evidence or matter from the statement. 

The words *^ or statement" are omitted after the word "exceptions" 
where it first occurs. 

Section 663a. That the numbering of section six hundred and sixty- 
three and a half be changed to six hundred and sixty-three a, and that 
the section read: 

Section 663a. The party intending to make the motion 

2 mentioned in the last section must, within ten days after notice 

3 .of the entry of judgment, serve upon- the adverse party and 

4 file with the clerk of the court a notice of his intention, desig- 

5 nating the grounds upon which, and the time at which the 

6 motion will be made, and specifying the particulars in which 

7 the conclusions of law are not consistent with the finding of 

8 facts, or in which the judgment or decree is not consistent with 

9 the special verdict. The /time designated for the making of the 

10 motion must not be less than ten nor more than twenty days 

11 from the time of the service of the notice. An order of the 

12 court granting such motion may be reviewed on appeal in the 

13 same manner as orders made on motions for a new trial, and a 

14 statement to be used on such appeal may be prepared in the 

15 same manner as statements after a motion is heard upon 

16 the minutes of the court, as provided in section six hundred 

17 and sixty-one. 

"Rendition" is changed to "entry"; the last sentence of the section 
is omitted; and the moving party is required to state the time when his 
motion will be made. See note to section six hundred and fifty-nine. 

Section 664. That section six hundred and sixty-four read: 

Section 664. When trial by jury has been had, judgment 

2 must be entered by the clerk, in conformity to the verdict, 

3 within twenty-four hours after the rendition of the verdict, 

4 unless the court order the case to be reserved for argument or 
6 further consideration, or grant a stay of proceedings. If the 

6 trial has been had by the court, judgment must be entered by 

7 the clerk, in conformity to the decision of the court, 

8 immediately upon the filing of such decision. In no case 

9 is a judgment effectual for any purpose until so entered. 

Requires the clerk to enter judgment immediately upon filing the 
decision of the court, and declares the judgment not effectual for any 
purpose until so entered. 
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Section 670. That section six hundred and seventy read: 

Section 670. Immediately after entering the judgment, 

2 the clerk must attach together and file the following papers, 

3 which constitute the judgment roll: 

4 1. In case the complaint is not answered by any defendant, 

5 the summons, with the affidavit or proof of service; the 

6 complaint with a memorandum indorsed thereon that the 

7 default of the defendant in not answering was entered, and a 

8 copy of the judgment; and in case the service so made is by 

9 publication, the affidavit for publication of summons, and the 

10 order directing the publication of summons; 

11 _2. In all other cases, the pleadings, all orders striking out 

12 any pleading in whole or in part, a copy of the verdict of 

13 the jury, or finding of the court or referee, and a copy of any 

14 order made on demurrer, or relating to a change of parties, 

15 and a copy of the judgment; if there are two or more 

16 defendants in the action, and any one of them has allowed 

17 judgment to pass against him by default, the summons, with 

18 proof of its service on such defendant; and if the service on 

19 such defaulting defendant be by publication, then the affidavit 

20 for publication, and the order directing the publication of the 

21 summons. 

In subdivision two, after the word *' pleadings," the words ^* all orders 
striking out any pleading in whole or in part" are inserted; also the 
words "airbills of exceptions taken and filed" are omitted. 

Section 672. That section six hundred and seventy- two read: 

Section 672. The docket mentioned in the last section is a 

2 book which the clerk keeps in his office, with each page 

3 divided into nine columns, and headed as follows: Date of 

4 entry in docket; judgment debtors; judgment creditors; judg- 

5 ment; time of entry; where entered in judgment book; 

6 appeals, when taken; judgment of appellate court; satisfaction 

7 of judgment, when entered. If the judginent is for the recovery 

8 of money, the amount must be stated in the docket under the 

9 head of judgment; if the judgment is for any other relief, a 

10 memorandum of the general character of the relief granted 

11 must be stated. The names of the defendants must be entered 

12 in alphabetical order. 

The amendment requires the date of the docketing of the judgment 

to appear in the docket, in order that some means shall exist for 

determining when the judgment lien commences. The necessity of such 

an amendment is made apparent by the decision in Menzies v. Watson, 

105 Cal. 109. 
5 — ccp 
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Section 681. That section six hundred and eighty-one read: 

Section 681. The party in whose favor judgment is given 

^ 2 may, at any time within five years after the entry thereof, 

3 have a writ of execution issued for its enforcement. If, after 

4 the entry of the judgment, the issuing of execution thereon is 

5 stayed or enjoined by any judgment or order of court, or by 

6 operation of law, the time during which it is so stayed or 

7 enjoined must be excluded from the computation of the five 

8 years within which execution may issue. 

The amendment is contained in the last »entence. 

Section 682. That section six hundred and eighty-two read: 

Section 682. The writ of execution must be issued in the 

2 name of the people, sealed with the seal of the court, and 

3 subscribed by the clerk, and be directed to the sheriff, and it 

4 must intelligibly refer to the judgment, stating the court, the 

5 county where the judgment roll is filed, and if it is for money, 

6 the amount thereof, and the amount actually due thereon, and 

7 if made payable in a specified kind of money or currency, as 

8 provided in section six hundred and sixty-seven, the execution 

9 must also state the kind of money or currency in which the 

10 judgment is payable, and must require the sheriff substantially 

11 as follows: 

12 1. If it is against the property of the judgment debtor, it 

13 must require the sheriff to satisfy the judgment, with interest, 

14 out of the property of such debtor; 

15 2. If it is against real or personal property in the hands"of 

16 the personal representatives, heirs, devisees, legatees, tenants, 

17 or trustees, it must require the sheriff to satisfy the judgment, 

18 with interest, out of such property; 

19 3. If it is against the person of the judgment debtor, it 

20 must require the sheriff to arrest such debtor and commit him 

21 to the jail of the county until he pays the judgment with 

22 interest, or is discharged according to law; 

23 4. If it is issued on a judgment made payable in a specified 

24 kind of money or currency, as provided in section six hundred 
26 and sixty-seven, it must also require the sheriff to satisfy the 

26 same in the kind of money or currency in which the judgment 

27 is made payable, and the sheriff must refuse payment in any 

28 other kind of money or currency; and in case of levy and 

29 sale of the property of the judgment debtor, he must refuse 

30 payment from any purchaser at such sale in any other kind of 

31 money or currency than that specified in the execution. The 

32 sheriff, collecting money or currency in the manner required 
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33 by this chapter, must pay to the plaintiff or party entitled to 

34 recover the same, the same kind of money or currency received 

35 by him, and in case of neglect or refusal so to do, he is liable 

36 on his official bond to the judgment creditor in three times 

37 the amount of the money so collected; 

38 5. If it is for the delivery of the possession of real or 

39 personal property, it must require- the sheriff to deliver the 

40 possession of the same, describing it, to the party entitled 

41 thereto, and may, at the same time, require the sheriff to 

42 satisfy any costs, damages, rents, or profits, recovered by the 

43 same judgment, out of the property of the person against 

44 whom it was , rendered, and the value of the property for 

45 which the judgment was rendered to be specified therein if a 

46 delivery thereof cannot be had. 

The amendment proposed simplifies the form of writs of execution. 
It excuses the clerk from stating in the writ what particular property 
is subject thereto, and what shall be the effect of proceedings there- 
under, and omits all distinction between real and personal property. 
The effect of the sale and the time to which it relates, when supported 
by an attachment or other lien, are stated in section seven hundred. 

Section 687. That section six hundred and eighty-seven read: 

Section 687. Where the execution is against the property 

2 of the judgment debtor, it may be issued to the sheriff of any 

3 •county in the state. Where it requires the delivery of real or 

4 personal property, it must be issued to the sherifif of the county 

5 where the property, or some part thereof, is situated. If the 

6 judgment directs or authorizes the issuing of any process requir- 

7 ing the sale, or the delivery of possession of, or otherwise afFect- 

8 ing specific real property, which is then, or subsequently becomes, 

9 a part of a county other than that in which such judgment was 

10 entered, such process may be issued to, and executed by, the 

11 sheriff of such other county, as to the property situate therein. 

12 Executions may be issued at the same time to different counties. 

The amendment is directed to those cases in which a judgment is 
entered in one county affecting property then situate in, or which may 
subsequently become a part of, another county. It includes, but some- 
what amplifies, the provisions of the statute of 1873-4, page 365, 
respecting execution of final process, and if adopted, that statute should 
be repealed. 

Section 688. That section six hundred and eighty-eight read: 

Section 688. All goods, chattels, moneys, and other property, 

2 both real and personal, or any interest therein, of the judgment 

3 debtor, not exempt by law, and all property and rights of 
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4 property seized and held under attachment in the action, are 

5 liable to execution. Shares and interests in any corporation or 

6 company, and debts and credits, and all other property, both 

7 real and personal, or any interest in either real or personal 

8 property, and all other property not capable of manual delivery, 

9 may be levied upon or released from levy in like manner as 

10 like property may be attached or released from attachment. 

11 Until a levy, property is not affected by the execution. 

The amendment is for the purpose of providing a mode of releasing 
a levy of execution. It adopts the method proposed for the release of 
attachments by section five hundred and sixty. 

Section 689. . That section six hundred and eighty-nine read: 

Section 689. If the property levied on is claimed by a third 

2 person as his property by a written claim verified by his oath 

3 or that of his agent, setting out his right to the possession 

4 thereof, and served upon the sheriff*, the sheriff is not bound to 

5 keep the property unless the plaintiff', or the person in whose 

6 • favor the writ of execution runs, on demand, indemnifies the 

7 sheriff against such claim by an undertaking by at least two 

8 good and sufficient sureties in a sum equal to double the value 

9 of the property levied on; and the sheriff is not liable for 

10 damages for the taking or keeping of such property to any 

11 such third person, unless such a claim is made. 

The amendment excuses the claimant of real property from bating 
his title thereto or the grounds of such title, which subserves no useful 
purpose. 

Section 690. That section six hundred and ninety read: 

Section 690. The following property is exempt from execu- 

2 tion, except as herein otherwise specially provided: 

3 1. Chairs, tables, desks, and books, to the value of two hun- 

4 dred dollars, belonging to the judgment debtor; 

5 2. Necessary household, table, and kitchen furniture belong- 

6 ing to the judgment debtor, including one sewing-machine, 

7 stove, stovepipes and furniture, wearing apparel, beds, bedding, 

8 and bedsteads, hanging pictures, oil paintings and drawings 

9 drawn or painted by any member of the family, and family 

10 portraits and their necessary frames, provisions actually pro- 

11 vided for individual or family use, sufficient for three months, 

12 and three cows and their sucking calves, four hogs with their 

13 sucking pigs, and food for such cows and hogs for one month; 

14 also, one piano, one shotgun, and one rifle; 

15 3. The farming utensils or implements of husbandry of the 
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16 judgment debtor, not exceeding in value the sum of one thou- 

17 sand dollars; also, two oxen, or two horses, or two mules, and 

18 their harness, one cari or wagon, and food for such oxen, horses, 

19 or mules, for one month; also, all seed, grain, or vegetables 

20 actually provided, reserved, or on hand for the purpose of plant- 

21 ing or sowing at any time within the ensuing six months, not 

22 exceeding in value the sum of two hundred dollars; and sev- 

23 enty-five bee-hives; one horse and vehicle belonging to any 

24 person who is maimed or crippled, and the same is necessary 

25 in his business; 

26 4. The tools or implements of a mechanic or artisan neces- 

27 sary to carry on his trade; the notarial seal, records, and oflBce 

28 furniture of a notary public; the instruments and chest of a 

29 surgeon, physician, surveyor, or dentist, necessary to the 

30 exercise of his profession, with his professional library and 

31 necessary oflBce furniture; the professional libraries of attor- 

32 neys, judges, ministers of the gospel, editors, school teachers, 

33 and music teachers, and their necessary oflice furniture; also, 

34 the musical instruments of music teachers actually used by 
36 them in giving instructions, and all the indexes, abstracts, 

36 books, papers, maps, and office furniture of a searcher of rec- 

37 ords necessary to be used in his profession; also, the type- 

38 writers, or other mechanical contrivances employed fpr writing 

39 in type, actually used by the owner thereof for making his 

40 living; also, one bicycle, when the same is used by its owner 

41 for the purpose of carrying on his regular business, or when 

42 the same is used for the purpose of transporting the owner to 

43 and from his place of business; 

44 5. The cabin or dwelling of a miner, not exceeding in value 

45 the sum of five hundred dollars; also, his sluices, pipes, hose, 

46 windlass, derrick^ cars, pumps, tools, implements, and appli- 

47 ances necessary for carrying on any mining operations, not 

48 exceeding in value the aggregate sum of five hundred dollars; 

49 and two horses, mules, or oxen, with their harness, and food for 

50 such horses, mules, or oxen for one month, when necessary to be 

51 used on any whim, windlass, derrick, car, pump, or hoisting 

52 gear; and also his mining claim, actually worked by him, not 

53 exceeding in value the sum of one thousand dollars; 

54 6. Two horses, two oxen, or two mules, and their harness, 

55 and one cart or wagon, one dray or truck, one coupe, one hack 

56 or carriage, for one or two horses, by the use of which a cart- 

57 man, drayman, truckman, huckster, peddler, hiackman, team- 

58 ster, or other laborer habitually earns his living; and one 

59 horse, with vehicle and harness or other equipments, used by 
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60 a physician, surgeon, constable, or minister of the gospel, in 

61 the legitimate practice of his profession or business; with food 

62 for such oxen, horses, or mules for one month; 

63 7. One fishing boat and net, not exceeding the total value of 

64 five hundred dollars, the property of any fisherman, by the 

65 lawful use of which he earns a livelihood; 

66 8. Poultry not exceeding in value twenty-five dollars; 

67 9. Seamen's and sea-going fishermen's wages and earnings 

68 not exceeding one hundred dollars; 

69 10. The earnings of the judgment debtor for his personal 

70 services rendered at any time within thirty days next' preceding 

71 the levy of execution or attachment, when it appears, by the 

72 debtor's affidavit or otherwise, that such earnings are necessary 

73 for the use of his family, residing in this state, supported in 

74 whole or in part by his labor; but where debts are incurred by 

75 any such person, or his wife or family, for the common neces- 

76 saries of life, or have been incurred at a time when the debtor 

77 had no family, residing in this state, supported in whole or in 

78 part by his labor, the one half of such earnings above men- 

79 tioned is nevertheless subject to execution, garnishment, or 

80 attachment to satisfy debts so incurred; 

81 11. The shares held by a member of a homestead association 

82 dulyjncorporated, not exceeding in value one thousand dollars, 

83 if the person holding the shares is not the owner of a home- 

84 stead under the laws of this state; 

85 12. All the nautical instruments and wearing apparel of any 

86 master, officer, or seaman of any steamer or other vessel; 

87 13. All moneys, benefits, privileges, or immunities, accruing 

88 or in any manner growing out of any life insurance, if the 

89 annual premiums paid do not exceed five hundred dollars; and 

90 if they exceed that sum, a like exemption shall exist which 

91 shall bear the same proportion to the moneys, benefits, privi- 

92 leges, and immunities so accruing or growing out of such 

93 insurance that said five hundred dollars bears to the whole 

94 annual premiums paid; 

95 14. All fire engines, hooks and ladders, with the carts, 

96 trucks and carriages, hose, buckets, implements, and apparatus 

97 thereunto appertaining, and all furniture and uniforms of any 

98 fire company or department organized under any laws of this 

99 state; 

100 15. All arms, uniforms, and accoutrements required by law 

101 to be kept by any person, and also one gun, to be selected by 

102 the debtor; 

103 16. All courthouses, jails, public offices, and buildings, lots. 
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grounds, and personal property, the fixtures, furniture, books, 
papers, and appurtenances belonging and pertaining to the jail 
and public offices belonging to any county of this state; and 
all cemeteries, public squares, parks, and places, public build- 
ings, town halls, markets, buildings for the use of fire depart- 
ments and military organizations, and the lots and grounds 
thereto belonging and appertaining, owned or held by any 
town or incorporated city, or dedicated by such town or city 
to health, ornament, or public use, or for the use of any fire 
or military company organized under the laws of this state; 

17. All material, not exceeding one thousand dollars in 
value, purchased in good faith for use in the construction, 
alteration, or repair of any building, mining claim, or other 
improvement, as long as in good faith the same is about to be 
applied to the construction, alteration, or repair of such 
building, mining claim, or other improvement; 

18. All machinery, tools, and implements necessary in and 
for boring, sinking, putting down and constructing surface or 
artesian wells; also the engines necessary for operating such 
machinery, implements, tools, etc.; also all trucks necessary 
for the transportation of such machinery, tools, implements, 
engines, etc.; provided, that the value of all the articles 
exempted under this subdivision shall not exceed one thousand 
dollars; 

19. Shares of stock in any building and loan association to 
the value of one thousand dollars. 

No article, however, or species of property mentioned in this 
section is exempt from execution issued upon a judgment 
recovered for its price, or upon a judgment of foreclosure of a 
mortgage or other lien thereon. 

•Subdivision thirteen is so amended that the proceeds of life insurance 
remain exempt in the hands of the beneficiary, though the insurance 
was not effected on his life, and if the annual premiums in any case 
exceed five hundred dollars, so much of the proceeds is exempt as can 
be procured with that amount of insurance, thus changing the rule of 
the Estate of Broion, 123 Cal. 399. In subdivision seventeen, the material 
which may be exempt, because purchased for use in the construction or 
repair of a building or other structure, is limited to one thousand 
dollars. In subdivision eighteen, the entire exemption of materials 
thereunder is restricted to one thousand dollars, and at the end of the 
section the words "or other lien" are inserted after "mortgage." 
Subdivision nineteen is added to correspond with section six hundred 
and forty-three of the Civil Code. 
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Section 700. That section seven hundred read: 

Section 700. Upon a sale of real property, the purchaser 

2 is substituted to and acquires all the right, title, interest, and 

3 claim of the judgment debtor thereto on the date of the levy 

4 of the execution thereon, where such judgment is not a lien 

5 upon such property; if the judgment is a lien upon the real 

6 property the purchaser is substituted to and acquires all the 

7 right, title, interest, and claim of the judgment debtor on the 

8 day such judgment became a lien on such property; and in 

9 case property, real or personal, has been attached in the action, 
10 then on the day the attachment was levied upon such property. 

This section as amended declares the effect of a sale of real property 
under execution, and that, when supported by a judgment lien or the 
levy of a writ, the title of the holder relates to the date of such lien or 
levy. The part of the section omitted is made a new section, to be 
numbered seven hundred a. 

Section 700a. That a new section be added numbered seven hun- 
dred a, to read: 

Section 700a. Sales of personal property, and of real prop- 

2 erty, when the estate therein is less than a leasehold of two 

3 years' unexpired term, are absolute. In all other cases the 

4 property is subject to redemption, as provided in this chapter. 

5 The officer must give to the purchaser a certificate of sale, and 

6 file a duplicate thereof for record in the ofiice'of the county 

7 recorder of the county, which certificate must state the date of 

8 the judgment under which the sale was made and the names 

9 of the parties thereto, and contain: 

10 1. A particular description of the real property sold; 

11 2. The price bid for each distinct lot or parcel; 

12 3. The whole price paid; 

13 4. If the property is subject to redemption, the certificate 

14 must so declare, and if the redemption can be effected only in 

15 a particular kind of money or currency, that fact must be 

16 stated. 

In this section as proposed the contents of the certificate of sale are 
specified and are required to include a statement of the date of the 
judgment and of the names of the parties thereto. See note to section 
seven hundred. 



Section 714. That section seven hundred and fourteen read: 

Section 714. When an execution against property of the 

2 judgment debtor, or of any one of several debtors in the same 

3 judgment, issued to the sheriff of the county where he resides, 
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4 or if he does hot reside in this state, to the sheriff of the county 

5 where the judgment roll is filed, is returned unsatisfied in 

6 whole or in part, the judgment creditor, at any time after such 

7 return is made, is entitled to an order from a judge of the court, 

8 requiring such judgment debtor to appear and answer con- 

9 cerning his property before such judge, or a referee appointed 

10 by him, at a time and place specified in the order^ but no 

11 judgment debtor must be required to attend before a judge or 

12 referee out of the county in which he resides, or in which he 

13 has a place of business. 

By the amendment the words " or in which he has a place of busi- 
ness" are added to the section, thus making it possible to examine 
judgment debtors in supplementary proceedings in those counties in 
which they have a place of business. 

Section 717. That section seven hundred and seventeen read: 

Section 717. After the issuing or return of an execution 

2 against property of the judgment debtor, or of any one of 

3 several debtors in the same judgment, and upon proof by 

4 affidavit or otherwise, to the satisfaction of the judge, that any 

5 person or corporation has property of such judgment debtor, 
'6 or ia indebted to him in an amount exceeding fifty dollars, the 

7 judge may, by an order, require such person qr corporation, or 

8 any officer or member thereof, to appear at a specified time 

9 and place before him, or a referee appointed by him, and 
10 answer concerning the same. 

The word "and" is substituted for *^or" after *' judgment" and before 
."upon." 

Section 719. That section seven hundred and nineteen read: 

Section 719. The judge or referee may order any property 

2 of the judgment debtor, not exempt from execution, in the 

3 hands of such debtor, or any other person, or due to the judg- 

4 ment debtor, to be applied toward the satisfaction of the 

5 judgment; but no such order can be made as to money or 

6 property in the hands of any other person or claimed to be due 

7 from him to the judgment debtor, if such person claims an 

8 interest in the property adverse to the judgment debtor or 

9 denies the debt. 

The amendment is by adding the last clause, limiting the right of 
the judge or referee to order the delivery of property to those cases in 
which no adverse interest is claimed thereto. 
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Section 720. That section seven hundred and twenty read: 

Section 720. If it appears that a person or corporation, 

2 alleged to have property of the judgment debtor, or to be 

3 indebted to him, claims an interest in the property adverse to 

4 him, or denies the debt, the judgment creditor may maintain 
6 an action against such person or corporation for the recovery 

6 of such interest or debt; and the court or judge may, by order, 

7 forbid a transfer or other disposition of such interest or debt, 

8 until an action can be commenced and prosecuted to judgment. 

9 Such order may be modified or vacated by the judge granting 

10 the same, or the court in which the action is brought, at any 

11 time, upon such terms as may be just. 

To enable the judgment creditor to sue for property which he claims 
to be subject to his execution without first obtaining an order of court. 

Section 726. That section seven hundred and twenty-six read: 

Section 726. There can be but one action for the recovery of 

2 any debt, or the enforcement of any righ t secured by mortgage 

3 upon real estate or personal property, which action must be in 

4 accordance with the provisions of this chapter. In such action 

5 the court may, by its judgment, direct a sale of the incumbered 

6 property (or so much thereof as may be necessary), and the 

7 application of the proceeds of the sale to the payment of the 

8 costs of court, and the expenses of the sale, and the amount 

9 due plaintiff, including, where the mortgage stipulates for the 

10 payment of attorneys' fees, such sum for such fees as the court 

11 shall find reasonable, not exceeding the amount named in the 

12 mortgage. The court may, by its judgment, or at any time 

13 after judgment, appoint a commissioner to sell the incumbered 

14 property. It must require of him an undertaking in an 

15 amount fixed by the court, with sufiicient sureties, to be ap- 

16 proved by the judge, to the effect that the commissioner will 

17 faithfully perform the duties of his oflfice according to law. 

18 Before entering upon the discharge of his duties he must file 

19 such undertaking, so approved, together with his oath that he 

20 will faithfully perform the duties of his office. If it appear 

21 from the sheriff's return, or from the commissioner's report, 

22 that the proceeds are insufficient, and a balance still remains 

23 due, judgment must then be docketed by the clerk in the man- 

24 ner provided in section six hundred and seventy-two for such 

25 balance against the defendant or defendants personally liable 

26 for the debt, and it becomes a lien on the real estate of such 

27 judgment debtor, as in other cases in which execution may be 

28 issued. No person holding a conveyance from or under the 
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29 mortgagor, of the property mortgaged, or having a lien thereon, 

30 which conveyance or lien does not appear of record in the 

31 proper office at the time of the commeticement of the action, 

32 need be made a party to such action, and the judgment therein 

33 rendered, and the proceedings therein had, are as conclusive 

34 against the party holding such unrecorded conveyance or lien 

35 as if he had been a party to the action. If the court appoints 

36 a commissioner for the sale of the property, he must sell it in 

37 the manner provided by law for the sale of like property by 

38 the sheriff upon execution; and the provisions of chapter one, 

39 title nine, part two, of this code, are hereby made applicable to 

40 sales made by such commissioner, and the powers therein 

41 given and the duties therein imposed on sheriffs are extended 

42 to such commissioner. In the event of the death, or absence 

43 from the state, or other disability or disqualification of the 

44 commissioner so appointed to sell incumbered property, the 

45 court may, after the time for redemption has expired, appoint 

46 an elisor to make the deed or deeds due to the purchaser 

47 or purchasers, or his or their assigns, of the property so sold 

48 by said commissioner. If the land mortgaged consists of a 

49 single parcel, or of two or more contiguous parcels, situate 

50 in two or more counties, the court may, in its judgment, direct 

51 the whole thereof to be sold in one of such counties, by the 

52 same officer or commissioner, and upon such proceedings, and 

53 with like effect, as if the whole of the property were situate in 

54 that county. 

The changes suggested are including in the section: (1) the provision 
respecting the undertaking of the commissioner now provided for in 
section seven hundred and twenty-nine; (2) the direction to the clerk 
to docket a judgment for any deficiency remaining after the sale; 
(3) the provisions of the statute of 1873-4, page 707, respecting 
attorneys' fees in foreclosure suits; (4) providing manner of sale when 
property is situated in more than one county. 

Section 728. That section seven hundred and twenty-eight read: 
Section 728. If the debt for which the mortgage, lien, or 

2 incumbrance is held, is not all due, so soon as sufficient of the 

3 property has been sold to pay the amount due, with costs, the 
. 4 sale must cease ; and afterwards, as often as more becomes due, 

5 for principal or interest, the court may, on motion, order more 

6 to be sold. But if the property cannot be sold in portions, 

7 without injury to the parties, the whole may be ordered to be 

8 sold in the first instance, or so much thereof as may be neces- 

9 sary to pay the principal debt, the accrued interest, and costs. 

The changes recommended are the omitting of the words " there being 
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a rebate of interest where such rebate is proper,'' and the limiting of 
the sale to the amount necessary to pay the principal and interest 
already due. 

Section 729. That section seven hundred and twenty-nine read: 

Section 729. Within thirty days after making a sale, the 

2 commissioner must file with the clerk of the court in which 

3 the action is pending a verified report and account thereof, 

4 together with the proper aflBdavits, showing that the regular 

5 and required notice of the time and place of the sale was 

6 given, which report and account shall have the same force and 

7 eflect as the sherifi^'s return in sales under execution. In all 

8 cases of sales made by a commissioner, the court in which the 

9 proceedings are pending must fix a reasonable compensation 

10 for the commissioner's services, but in no case to exceed the 

1 1 sum of ten dollars. 

The directions respecting the undertaking to be executed by the 
commissioner are omitted here and transferred to section seven hundred 
and twenty- six. 

Section 731. That section seven hundred and thirty-one read: 

Section 731. An action may be brought by any person 

2 whose property is injuriously affected, or whose personal enjoy- 

3 ment is lessened by a nuisance, and by the judgment in such 

4 action the nuisance may be enjoined or abated, as well as 

5 damages recovered therefor. A civil action may be brought in 

6 the name of the people of the state to abate a public nuisance, 

7 by the district attorney of any county in which such nuisance 

8 exists, and such district attorney must bring such action 

9 whenever directed by the board of supervisors. 

The definition of a nuisance is omitted because of the definition con- 
tained in section thirty-four hundred and seventy-nine of the Civil 
Code, and the provisions of the statute of 1899, page 103, directing 
district attorneys to bring actions to abate nuisances, are added to the 
section. 

Sections 732, 733, 734. That sections seven hundred and thirty-two, 
seven hundred and thirty-three, and seven hundred and thirty-four be 
repealed, and their contents made sections seventeen hundred and 
fifteen, seventeen hundred and sixteen, and seventeen hundred and 
seventeen of the Civil Code. The sections recommended to be repealed 
do not relate to matters of procedure. 

Section 735. That section seven hundred and thirty-five be repealed, 
because the same remedy is given under section eleven hundred and 
seventy-four. 
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Section 738. That section seven hundred and thirty-eight read: 

Section 738. . An action may be brought by any person 

2 against another who claims ah estate or interest in real prop- 

3 erty, adverse to him, for the purpose of determining such 

4 adverse claim. Nothing herein contained shall be construed 

5 to deprive a party of the right to a jury trial in any case 

6 where, by the law, such right is now given. 

Omitting the amendment of 1895, permitting an action to be brought 
or defended under a will which has never been admitted to probate. 
This amendment was probably obtained for some special case, and is 
vicious, in that it authorizes the court to act under a will which has 
never been and may never be proved or admitted to probate. 

Section 740. That section seven hundred and forty read: 

Section 740. In an action for the recovery of property, 

2 where the plaintiff shows a right to recover at the time the 

3 action was commenced, but it appears that his right has 

4 terminated during the pendency of the action, the verdict and 

5 judgment must be according to the fact, and the plaintiff may 

6 recover damages for withholding the property. 

The amendment extends the benefit of the section to all classes of 
property. 

Section 744. That section seven hundred and forty-four be repealed, 
because it does not relate to matters of procedure, and its subject- 
matter is controlled by sections twenty-nine hundred and twenty-five 
and twenty-nine hundred and twenty- seven of the Civil Code. 

Section 745. That section seven hundred and forty- five be repealed, 
because its subject-matter is provided for in section five hundred and 
twenty-five. 

Section 749. That section seven hundred and forty-nine be repealed, 
because made superfluous by section four hundred and twelve as 
amended in 1893. 

Section 752. That section seven hundred and fifty- two read: 

Section 752. When several co-tenants own real property 

2 as joint tenants, or tenants in common, in which one or more 

3 of them have an estate of inheritance, or for life or lives, or 

4 for years, an action may be brought by one or more of such 

5 persons for a partition thereof according to the respective 

6 rights of the persons interested therein, and for a sale of such 

7 property, or a part thereof, if it appears that a partition can 

8 not be made without great prejudice to the owners. 

The words "as coparceners" are omitted, because they are not used 
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in this state, and the word "own^' is substituted for "hold or are in 
possession of/' to conform to the construction of the section adopted in 
Martin v. Walker, 58 Cal. 590. 

Section 753. TJiat section seven hundred and fifty-three read: 

Section 753. The interests of all persons in the property, 

2 whether such persons are known or unknown, must be set forth 

3 in the complaint, as far as known to the plaintiff; and if one 

4 or more of the parties, or the share or quantity of interest of 

5 any of the parties, is unknown to the plaintiff, or is uncertain 

6 or contingent, or the ownership of the inheritance depends 

7 upon an executory devise, or the remainder is a contingent 

8 remainder, so that such parties cannot be named, that fact 

9 must be set forth in the complaint. 

Omits the words "specifically and particularly," so that a general 
statement of the interests of the respective parties will be sufficient. 

Section 756. That section seven hundred and fifty-six read: 

Section 756. The summons must contain a description of 

2 the property sought to be partitioned, and must be directed to 

3 all of the persons named as defendants in the complaint, and 

4 when it shows that some person has or claims an interest in or 

5 lien upon the property whose name is unknown to the plain- 

6 tiff, the summons must also be directed to all persons 

7 unknown who have or claim any interest in or lien upon the 

8 property. 

Simplifies the summons in partition, so as to make it clear that it 
need not be directed to " persons unknown," when the complaint refers 
to known persons only. 

Section 757. That section seven hundred and fifty-seven read: 

Section 757. If a party having or claiming a share, inter- 

2 est, or lien, is unknown, or if any of the known pisirties reside 

3 out of the state, or cannot be found therein, and such fact 

4 appears by the verified complaint, or by the verified answer of 

5 a defendant, or by affidavit, the summons may be served on 

6 such unknown or absent party by publication, as in other 

7 cases. At any time before interlocutory judgment, the court 

8 may order other parties, whether known or unknown, to be 

9 brought in as provided in section three hundred and eighty- 

10 nine; and must do so whenever satisfied by the verified 

11 answer of a defendant, or otherwise, that any person, whether 

12 known or unknown, not already a party, claims some share, 

13 interest, or lien. 

Entitles the plaintiff to proceed . against unknown lienholders, and 



RECOMMENDATIONS RESPECTING CODE OF CIVIL PROCEDURE. 79 

requires the court to bring in new parties in partition at any time before 
the interlocutory judgment, when it appears that some person not a 
party to the suit claims an interest or lien. 

Section 758. That section seven hundred and fifty-eight read: 

Section 758. The defendant need not answer if his title or 

2 claim is correctly described in the complaint. Otherwise he 

3 must controvert such of the allegations of the complaint as he 

4 does not wish to be taken as admitted, and must set forth his 

5 estate or interest in the property, and if he claims a lien 

6 thereon must state the date and character of the lien and the 

7 amount remaining due, and whether he has any additional 

8 security therefor, and if so, its nature and extent, and if he 

9 fails to disclose such additional security, he must be deemed to 
10 have waived his lien on the property to be partitioned. 

Excuses the defendant from alleging his interest by way of answer, 
if the complaint sufficiently discloses such interest. 

Section 759. That section seven hundred and fifty-nine read: 

Section 759. The rights of the several parties, plaintiff as 

2 well as defendant, may be put in issue, tried, and determined in 

3 such action; and when a sale of the premises is necessary, the 

4 title must be ascertained by proof to the satisfaction of the 

5 court before the sale can be ordered; except that where there 

6 are several unknown persons having an interest in the property, 

7 their rights may be considered together in the action, and not 

8 as between themselves. 

Substituting "the sale can be ordered" in place of "judgment of sale 
can be made," and omitting the requirement that proof must be made 
of the title of absent and unknown parties before judgment can be 
entered, to avoid the conflict between this section and section seven 
hundred and seventy-four, referred to in Grant v. Murphy, 116 Cal. 433. 

Section 761. That section seven hundred and sixty-one read: 

Section 761. If it appears to the court that there are out- 

2 standing liens or incumbrances of record upon such real 

3 property, or any part thereof, which existed and were of record 

4 at the time of the commencement of the action, and the persons 

5 holding such liens are not made parties to the action, the court 

6 must either order such persons to be made parties to the action, 

7 by an amended or supplemental complaint, or appoint a 

8 referee to ascertain whether or not such liens or incumbrances 

9 have been paid, and if not paid, what amount remains due 
10 thereon, and their order among the liens or incumbrances 
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11 severally held by such persons and the parties to the action,' 

12 and whether the amount remaining due thereon has been 

13 secured in any manner, and if secured, the nature and extent 

14 of the security. 

Omitting after "court" "by the certificate of the county recorder or 
of the county clerk, or by the sworn or verified statement of any person 
who may have searched the record," leaving the existence of liens to be 
established by any competent evidence. 

Section 763. That section seven hundred and sixty-three read: 

Section 763. If it appears by the evidence, whether alleged 

2 in the complaint or not, that the property or any part of it is so 

3 situated that partition cannot be made without great prejudice 

4 to the owners, the court may order the sale thereof; otherwise, 

5 upon the requisite proofs being made, it must order a par- j 

6 tition according to the respective rights of the parties as ascer- 

7 tained by the court, and appoint three referees therefor, and must 

8 designate the portion to remain undivided for the owners whose 

9 interests remain unknown, or are not ascertained; or the court, 

10 with the consent of the parties, may appoint one referee instead 

11 of, three, and he, when thus appointed, has all' the powers and 

12 may perform all the duties required of three referees. When 

13 the site of an incorporated city or town is included within the 

14 exterior boundaries of the property to be partitioned, the court 

15 must direct the referees to survey and appraise the entire 

16 property to be partitioned by actual lots and subdivisions then 

17 existing in the actual possession of the several tenants in 

18 common, exclusive of the value of improvements thereon, first 

19 setting apart necessary portions of the property for ways, 

20 roads, and streets, as in section seven hundred and sixty-four 

21 provided, and to report such survey and separate appraise- 

22 ment on each lot and subdivision to the court. The court 

23 may confirm, change, modify, or set aside the report in whole 

24 or in part, and if necessary appoint new referees. When, after 

25 the final confirmation of the report of such survey and 

26 appraisement, it appears by evidence to the satisfaction of 

27 the court that an equitable partition of the whole property 

28 is impracticable, and a sale of the site of such city or town, or 

29 any portion thereof, will be for the best interests of the owners 

30 of the whole property, it must order a sale thereof; providedy 

31 that within sixty days thereafter any tenant in common, or 

32 tenants in common, having improvements erected on any town 

33 or city lot or subdivision included in s.uch order of sale, shall 

34 have the prior right to purchase the same at such appraised valu- 
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35 ation, and may pay into court the amount so appraised as the 

36 value thereof, and upon such payment the title shall vest in 

37 such purchaser or purchasers, and the court shall cause to be 

38 executed by such referees a deed for such lot or subdivision in • 

39 fee and in severalty to such purchaser or purchasers; such 

40 further proceedings shall then be had as to the remainder of 

41 the property, and the money so paid to the court, as by this 

42 chapter provided. If, during the pendency of the action, any 

43 of the parties die, or become insane, or otherwise incompetent, 

44 the proceedings shall not for that cause be delayed or sus- 

45 pended, but the attorney who has appeared for such party 

46 may continue to represent such interest; and in case any such 

47 party has not appeared by an attorney, the court must appoint 

48 an attorney to represent the interest which was held by such 

49 party, until his heirs or legal representatives, or successors in 
60 interest, shall have appeared in the action; and an attorney so 

51 appointed must be allowed by the court a reasonable compen- 

52 sation for his services, which may be taxed as costs against the 

53 share or interest represented by such attorney, and may be 
f 54 adjudged a lien thereon, in the discretion of the court. 

The changes recommended are: (1) omitting "If it be alleged in the 
complaint and established by evidence, or if it appear by the evidence 
without such allegation in the complaint to the satisfaction of the court," 
and substituting therefor "If it appears by the evidence, whether alleged 
in the complaint or not''; (2) inserting the matter now in section seven 
hundred and ninety-seven, authorizing the court to appoint one referee 
instead of three. 

Section 764. That section seven hundred and sixty-four read: 

Section 764. In making partition, the referees must divide 

2 the property, and allot the several portions thereof to the 

3 respective parties, quality and quantity relatively considered, 

4 according to the respective rights of the parties as determined 

5 by the court, pursuant to the provisions of this chapter, 

6 designating the several portions by proper landmarks, and 

7 may employ a surveyor with the necessary assistants to aid 

8 them. Before making partition or sale, the referees may, 
. 9 whenever it, will be for the advantage of those interested, set 

10 apart a portion of the property for a way, road, or street, and the 

11 portion so set apart must not be assigned to any of the parties or 

12 sold, but must remain an open and public way, road, or street, 

13 unless the referees shall set the same apart as a private way 

14 for the use of the parties interested, or some of them, their 

15 heirs and assigns, in which case it shall remain such private 
6 — ccp 
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16 way. Whenever the referees have laid out on any tract of 

17 land roads suflBcient in the judgment of said referees to 

18 accommodate the public and private wants, they must report 

19 that fact to the court, and upon the confirmation of their 

20 report all other roads on said tract cease to be public 

21 highways. Whenever it appears, in an action for partition 

22 of lands, that one or more of the tenants in common, being 

23 the owner of an u^idivided interest in the tract of land sought 

24 to be partitioned,' has sold to another person a specific tract by 

25 metes and bounds out of the common land, and executed to 

26 the purchaser a deed of conveyance, purporting to convey th6 

27 whole title to such specific tract to the purchaser in fee and in 

28 severalty, the land described in such deed shall be allotted 

29 and set apart in partition to such purchaser, his heirs or 

30 assigns, or in such gther manner as shall make such deed 

31 effectual as a conveyance of the whole title to such segregated 

32 parcel, if such tract or tracts of land can be so allotted or set 

33 apart without material injury of the rights and interests of 

34 the other co-tenants who may not have joined in such convey- 

35 ance. In all cases it is the duty of the referees, in making 

36 partition of land, to allot the share of each of the parties 

37 owning an interest in the whole or in any part of the premises 

38 sought to be partitioned, and to locate the share of each 

39 co-tenant, so as to embrace as far as practicable the improve- 

40 ments made by such co-tenant upon the property, and the 

41 value of the improvements made by the tenants in common 

42 must be excluded from the valuation in making the allotments, 

43 and the land must be valued without regard to such improve- 

44 ments, in case the same can be done without material injury 

45 to the rights and interests of the other tenants in common 

46 owning such land. 

The amendment consists in declaring what shall be the duties of the 
referees, instead of requiring those duties to be inserted in each decree. 

Section 765. That section seven hundred and sixty-five read: 

Section 765. The referees must make a report of their pro- 

2 ceedings, specifying therein the manner in which they executed 

3 their trust, and describing the property divided, and the shares 

4 allotted to each party, with a particular description of each 

5 share. Any party to the action, after giving at least ten days' 

6 notice in writing to the other parties who have appeared 

7 therein of his intention to do so, may move the court to 

8 confirm, change, modify, or set aside such report. 

The amendment consists in declaring that either party may, upon 
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ten days' notice to the others, move to confirm, modify, or set aside the 
report. 

Section 766. That section seven hundred and sixty-six read: 

Section 766. The court may confirm, change, modify, or set 

2 aside the report, and if necessary, appoint new referees. Upon 

3 the report being confirmed, judgment must be rendered that 

4 /SUch partition be effectual forever, which judgment is binding 

5 and conclusive: 

6 1. On all persons named as parties to the action, and their 

7 legal representatives, who have at the time any interest in the 

8 property divided, or any part thereof, as owners in fee or as 

9 tenants for life or for years, or as entitled to the reversion, 

10 remainder, or the inheritance of such property, or any part 

11 thereof, after the determination of a particular estate therein, 

12 and who by any contingency may be entitled to a beneficial 

13 interest in the property, or who have an interest in any 

« 

14 undivided share thereof, as tenants for years or for life; 

15 2. On all persons interested in the property, who may be 

16 unknown, to whom notice has been given of the action for 

17 partition by publication; 

18 3. On all other persons claiming from such parties or 

19 persons, or either of them. 

20 And no judgment is invalidated by reason of the death of 

21 any party before final judgment or decree; but such judgment 

22 or decree is as conclusive against the heirs, legal representa- 

23 tives, or assigns of such decedent, as if it had been entered 

24 before his death. If, during the pendency of the action, and 

25 before final judgment therein, any of the co-tenants has 

26 conveyed to another person his interest, or any part of his 

27 interest, such conveyance, whatever its form, shall be deemed 

28 to have passed to the grantee any lands which, after its 

29 execution, may have been set aside to the grantor in severalty, 

30 or such proportionate interest in such lands as the interest so 

31 conveyed bears to the whole interest of the grantor. 

The amendment consists of the last sentence, providing that a grantee 
of lands pending the suit takes the part set aside to his grantor. 

Section 774. That section seven hundred and seventy-four read: 

Section 774. When the proceeds of the sale of any share 

2 or parcel belonging to persons who are parties to the action, 

3 whether known or unknown, are paid into court, the action 

4 may be continued as between such parties, for the determination 

5 of their respective claims thereto, which must be ascertained 
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6 and adjudged by the court. Further testimony may be taken 

7 in court, or by a referee, at the discretion of the court, and the 

8 court may, if necessary, require such parties to present the facts 

9 or law in controversy, by pleadings, as in an original action. 

The words " whether known or unknown " are substituted for " and 
who are known," to avoid the diflBculty suggested in Orant v. Murphy, 
116 Gal. 433. 

Section 775. That section seven hundred and seventy-five read: 

Section 775. All sales of real property, made by referees 

2 under this chapter, must be made at public auction to the 

3 highest bidder, upon notice given in the manner required for 

4 the sale of real property on execution. The notice must 

5 state the terms of sale, and if the property, or any part of it, 

6 is to be sold subject to a prior estate, charge, or lien, that must 

7 be stated in the notice. 

"Published" is changed to "given," thus requiring the notice of a 
sale in partition to be the same as when under execution. 

Section 784. That section seven hundred and eighty-four read: 

Section 784. After completing a sale of the property, or 

2 any part thereof, ordered to be sold, the referees must report 

3 the same to the court, with a description of the different parcels 

4 of land sold to each purchaser; the name of the purchaser; the 

5 price paid or secured; the terms and conditions of the sale, 

6 and the securities, if any, taken. The report must be filed in 

7 the oflfice of the clerk of the county where the property is 

8 situated. Thereafter any purchaser, or any party to the action, 

9 may, upon ten days' notice to the other parties who have 
. 10 appeared therein, and also to the purchaser if he be not the 

11 moving party, move the court to confirm or set aside any sale 

12 or sales so reported. 

Provides that the purchaser at a partition sale or any party to the 
suit may move to confirm or vacate it, and the notice to be given of the 
motion. 

Section 785. That section seven hundred and eighty-five read; 

Section 785. If the sale is confirmed by the court, an order 

2 must be entered, directing the referees to execute conveyances 

3 and take securities pursuant to such sale, which they are hereby 

4 authorized to do. Such order may also give directions to them 

5 respecting the disposition of the proceeds of the sale. If the 

6 purchaser, after the confirmation of the sale, refuses to pay the 

7 amount of his bid, the referees may again sell the property at 
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8 any time to the highest bidder, and if any loss is occasioned 

9 thereby the referees may recover the amount of such loss and 

10 the costs from the bidder so refusing, or the referees, without 

11 making a resale, may maintain an action against the purchaser 

12 for the amount of his bid. 

Gives referees who have sold property in partition the right to sue 
for the amount of the bid, or to make a resale and recover the amount 
of the deficiency, if any. 

Sectiod 795. That section seven hundred and ninety-five be repealed. 
It authorizes guardians of infants and insane persons to .consent to 
partitions without any action. We think this dangerous, as it does not 
provide for any notice of the proceedings to be given either to the 
persons interested or their relatives, or otherwise. 

Section 797. That section seven hundred and ninety-seven be 
repealed, because its provisions have been included in section seven 
hundred and sixty-three. 

Section 799. That section seven hundred and ninety-nine read: 

Section 799. If it is necessary to have an abstract of title 

2 of the property to be partitioned, the plaintiff may procure 

3 one before commencing the action, and may, in his complaint, 

4 state that he has done so, and that the abstract is suhject to 
6 the inspection and use of all the parties to the action, desig- 

6 nating a place where it will be kept for such inspection. 

7 Otherwise the court may, upon application of any one of the 

8 parties, authorize him to procure an abstract, which, when 

9 made, shall be kept at some place designated by the court 

10 for the inspection and use of all parties, any of whom is 

11 entitled to make a copy thereof. The expense reasonably 

12 incurred in procuring such abstract must be allowed to the 

13 party incurring it, with interest thereon from the commence- 

14 ment of the action, if it had been procured before that time, 

15 otherwise from the time of payment. 

Corrects a clerical error in striking out "produced '* and inserting 
" procured," and authorizes the court to permit either party to procure 
an abstract during the pendency of a suit in partition and to allow the 
expense thereof as part of the costs of the suit. 

Section 803. That section eight hundred and three read: 

Section 803. An action may be brought by the attorney- 

2 general, in the name of the people of this state, upon his own 

3 information, or upon a complaint of a private party, against 

4 any person who usurps, intrudes into, or unlawfully holds or 
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5 exercises any public oflBce, civil or military, or any franchise 

6 within this state. And the attorney-general must bring the 

7 action, whenever he has reason to believe that any such office 

8 or franchise has been usurped, intruded into, or unlawfully 

9 held or exercised by any person, or when he is directed to do 

10 so by the governor. And if it is claimed that a corporation, 

11 either de jure or de facto, is exercising a franchise which it is 

12 not authorized to exercise, or is exercising corporate functions 

13 when not authorized to do so, such corporation must be made 

14 a party defendant. 

Requires corporations, whether de facto or de jure, to be made parties 
to proceedings seeking to forfeit franchises exercised by them. 

Section 824. That section eight hundred and twenty-four read: 

Section 824. If the attachment is not discharged, and a 

2 judgment is recovered in the action in favor of the plaintiff, 

3 and an execution issued thereon, the sheriff must sell at 

4 public auction, after publication of notice of such sale for ten 

5 days, the steamer, vessel, or boat, with its tackle, apparel, and 

6 furniture, or such interest therein as may be necessary. The 

7 notice must contain a general description of the steamer, 

8 vessel, or boat, and a statement of its measurement and 

9 tonnage. The officer must apply the proceeds of the sale as 

10 follows: 

11 1. When the action is brought for demands other than the 

12 wages of mariners, boatmen, and others employed in the service 

13 of the steamer, vessel, or boat sold, to the payment of the 

14 amount of such wages, as specified in the execution; 

15 2. To the payment of the judgment and costs, including his 

16 fees; 

17 3. He must pay any balance remaining to the owner, or to 

18 the master, agent, or consignee, who may have appeared on 

19 behalf of the owner, or if there is no appearance, then into 

20 court, subject to the claim of any party or parties legally 

21 entitled thereto. 

Incorporating in this section the provisions of section eight hundred 
and twenty-seven respecting the notice of sale, thus rendering the latter 
section unnecessary. 

Section 827. That section eight hundred and twenty-seven be 
repealed, because superfluous, if the preceding section is amended as 
suggested. 

Section 836. That section eight hundred and thirty-six read: 

Section 836. After an order has been made, transferring the 
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2 action for trial to another court, the following proceedings must 

3 be had: 

4 1. The justice ordering the transfer must immediately trans- 

5 mit to the justice of the court to which it is transferred, on 

6 payment by the party applying of all the costs that have 

7 accrued, all the papers in the action, together with a certified 

8 transcript from his docket of the proceedings therein; 

9 .2. Upon the receipt by him of such papers, the justice to 

10 whom the case is transferred has. thereafter the same jurisdic- 

11 tion over the action as though it had been commenced in his 

12 court. He must issue a notice, stating when and where the 

13 trial will take place, which notice must be served upon the 

14 parties at least one day before the time fixed for trial. 

Incorporating in this section the matters now in section eight hun- 
dred and thirty-seven, and avoiding the conflict now existing between 
the two sections. 

Section 837. That section eight hundred and thirty-seven be repealed. 
See note to the preceding section. 

Section 844. That section eight hundred and forty-four read: 

Section 844. The summons must be directed to the defend- 

2 ant, signed by the justice, and must contain: 

3 1. The title of the court, name of the county, and of the city 
. 4 or township in which the action is brought, and the names of 

5 the parties thereto; 

6 2. A direction that the defendant appear and answer before 

7 the justice, at his office, as specified in section eight hundred 

8 and forty-five; 

9 3. If the action is upon a contract and the complaint 

10 demands judgment for money or damages, a notice that unless 

11 the defendant so appears and answers, the plaintiff will take 

12 judgment for such amount, naming it; and, in all other cases, a 

13 notice that unless the defendant so appears and answers, the 

14 plaintiff will apply to the court for the relief demanded in the 

15 complaint. If the plaintiff appears by attorney, the name of- 

16 the attorney must be indorsed upon the summons. 

The amendment corresponds to that suggested for section four hun- 
dred and seven. 

Section 845. That section eight hundred and forty-five read: 

Section 845. The time specified in the summons for the 

2 appearance of the defendant must be as follows: 

3 1. If an order of arrest is indorsed upon the summons, 

4 forthwith; 
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5 2. In all other cases, within five days, if the summons is 

6 served in the city and county, township, or city, in which the 

7 action is brought; within ten days, if served out of the town- 

8 ship or city, but in the county in which the action is brought; 

9 and within twenty days, if served elsewhere. 

The amendment consists in striking out the words " the summons 

must contain a direction that the defendant must appear and answer 

the complaint," in subdivision two. 

• 

Section 848. That section eight hundred and forty-eight read: 

Section 848. The summons cannot be served out of the 

2 county wherein the action is brought, except in the following 

3 cases: 

4 1. When the action is upon the joint contract or obligation 

5 of two or more persons, one of whom resides within the county; 

6 2. When the action is brought against a party who has con- 

7 tracted to perform an obligation at a particular place, and 

8 resides in a different county, in which case the summons may 

9 be served in the county where he resides; 

10 3. When the action is for injury to person or property, and 

11 the defendant resides in a different county, in which case sum- 

12 mons may be served in the county where he resides; 

13 4. In all cases where the defendant was a resident of the 

14 county when the action was brought, and thereafter departed 

15 'therefrom, in which event he may be served wherever he may 

16 be found; 

17 5. In actions of forcible entry and detainer, or to enforce and 

18 foreclose liens on, or to recover possession of, personal property 

19 situate within the county. 

The amendment is intended to authorize the service of summons from 
a justice's court in all cases in which the action was properly brought 
therein, though the defendant was a nonresident of the county where 
the action was commenced, or subsequently absented himself therefrom. 

Section 849. That section eight hundred and forty-nine read: 

Section 849. The summons may be served by a sheriff or 

2 constable of any of the counties of this state or by any other 

3 person of the age of eighteen years not a party to the action. 

4 When a summons issued by a justice of the peace is to be 

5 served out of the county in which it was issued, the summons 

6 must have attached to it a certificate, under seal, by the county 

7 clerk of such county, to the effect that the person issuing the 

8 same was an acting justice of the peace at the date of the 

9 summons, and must be served and returned, as provided in title 
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« 

10 five, part two, of this code, or it may be served by publication; 

11 and sections four hundred and thirteen and four hundred and 

12 twelve, so far as they relate to the publication of summons, are 

13 made applicable to justices' courts, the word "justice" being 

14 substituted for the word "judge'' wherever th« latter word 

15 occurs. 

Authorizes the service of summons in justices' courts to be made in 
all cases by any person over eighteen years of age not a party to the 
action. 

Section 855. That section eight hundred and fifty-five read: 

Section 855. The answer may contain a denial of any or all 

2 of the material facts stated in the complaint, which the de- 

3 fendant believes to be untrue, and also a statement, in a plain 

4 and direct manner, of any other facts constituting a defense or 

5 counterclaim, upon which an action might be brought by the 

6 defendant against the plaintifi", or his assignor, in a justice's 

7 court. 

Inserts "or his assignor" after "plaintiff." 

Section 859. That section eight hundred and fifty-nine read: 

' Section 859. Either party may, at any time before the 

2 conclusion of the trial, amend any pleading; but if the amend- 

3 ment is made after the issue, and it appears to the satisfaction 

4 of the court, by oath, that an adjournment is necessary to the 
6 adverse party in consequence of such amendment, an adjourn- 

6 ment must be granted. The court may also, in its discretion, 

7 when an adjournment will by the amendment be rendered 

8 necessary, require, as a condition to the allowance of such 

9 amendment, made after issue joined, the payment of costs to 

10 the adverse party, to be fixed by the court, not exceeding 

11 twenty dollars. The court may also, on such terms as may be 

12 just, and on payment of costs, relieve a party from a judgment 

13 by default taken against him by his mistake, inadvertence, 

14 surprise, or excusable neglect, but the application for such 

15 relief must be made within ten days after notice of the entry 

16 of the judgment and upon an affidavit showing good cause 

17 therefor. 

Inserts "notice of the" after the word "after," thus giving the party 
until ten days after notice within which to move for relief from a 
default judgment. 

Section 866. That section eight hundred and sixty-six read: 

Section 866. A writ to attach the property of the defend- 
2 ant must be-issued by the justice at the same time of, or after, 
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3 issuing summons, on receiving an affidavit by or on behalf of 

4 the plaintiff, showing the same facts as are required to be 
6 shown by the affidavit specified in section five hundred and 
6 thirty-eight. 

Omits "and before answer" after the word "summons," to conform 
the section to section five hundred and thirty-seven. 

Section 867. That section eight hundred and sixty-seven read: 

Section 867. Before issuing the writ, the justice must 

2 require a written undertaking on the part of the plaintiff, 

3 with two or more sufficient sureties, in a sum not less than 

4 fifty nor more than three hundred dollars, to the effect that if 

5 the defendant recovers judgment, the plaintiff will pay all costs 

6 that may be awarded to the defendant, and all damages which 

7 he may sustain by reason of the attachment, not exceeding 

8 the sum specified in the undertaking. At any time after the 

9 issuing of the attachment, but not later than five days after the 

10 service of the summons, the defendant may except to the suffi- 

11 ciency of the sureties. If he fails to do so, be is deemed to have 

12 waived all objections to them. When excepted to they must 

13 justify in the manner and within the time provided in section 

14 five hundred and thirty-nine, otherwise the justice must'order 

15 the writ of attachment vacated. 

Provides for the exception to and the justification by sureties on 
undertakings in attachment in justices* courts. 

Section 887. That section eight hundred and eighty-seven read: 

Section 887. If the complaint of the plaintiff, or the 

2 answer of the defendant, contains a copy, or consists of the 

3 original of the written obligation upon which the action is 

4 brought or the defense founded, the genuineness and due 

5 execution of such instrument are deemed admitted, unless the 

6 answer denying the same is verified, or unless the plaintiff", 

7 within two days after the service on him of such answer, files 

8 with the justice an affidavit denying the same, and serves a 

9 copy thereof on the defendant. 

Requires the same proceeding to deny the genuineness of a written 
instrument when made part of an answer as when made part of a 
complaint in a justice's court. 

Section 892. That section eight hundred and ninetv-two read: 

Section 892. When the trial is by the court, judgment 
2 must be entered within ten days after the submission. 

Permits the judgment in justices' courts to be entered at any time 
within ten days after the submission. 
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Section 893. That section eight hundred and ninety-three read: 

Section 893. Th-e judgment of a justice of the peace naust 

2 be entered substantially in the form required in section six 

3 hundred and sixty-seven, and where the defendant is subject 

4 to arrest and imprisonment thereon that fact must be stated 

5 in the judgment. No judgment shall have effect for any pur- 

6 pose until so entered. 

The meaning of the section is not. changed, but superfluous portions 
are omitted. 

Section 895. That section ei^ht hundred and ninety-five read: 

Section 895. If the defendant, at any time before the trial, 

2 offers, in writing, to allow judgment to be taken against him 

3 for a specified sum, the plaintiff may immediately have judg- 

4 ment therefor, with the costs then accrued; but if he does not 

5 accept such offer before the trial, and fails to recover in the 

6 action a sum in excess of the offer, he cannot recover costs 

7 incurred after the offer, but costs -must be adjudged against 

8 him, and, if he recovers, be deducted from his recovery. The 

9 offer and "failure to accept it cannot be given in evidence nor 
10 affect the recovery, otherwise than as to costs. 

Entitles plaintiff to recover costs up to the time when defendant 
offers to allow judgment to be taken. 

Section 905. That section nine hundred and five read: * 

Section 905. The sections of this code, from seven hundred 

2 and fourteen to seven hundred and twenty-one, both inclusive, 

3 are applicable to justices' courts, the word "constable" being 

4 substituted, to that end, for the word *' sheriff'," whenever the 

5 writ is directed to a constable, and the word '* justice" for 

6 ''judge." If the judgment debtor does not reside in the county 

7 wherein the judgment was entered, an abstract of the judgment, 

8 in the form prescribed by section eight hundred and ninety- 

9 seven, may be filed in the office of the justice of any town, 

10 township, or city wherein the defendant resides, and such 

11 justice may issue execution on such judgment, and may take 

12 and exercise such jurisdiction in proceedings supplemental to 

13 execution, as if such judgment were originally entered in his 

14 court. 

The amendment authorizes the filing of an abstract of the judgment 
in the office of the justice of any town, township, or city where the 
defendant resides, and the issuing of execution thereon. 
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Section 906. That section nine hundred and six read : 

Section 906. A justice may punish as for contempt, persons 

2 guilty of the following acts, and no other: 

3 1. Disorderly, contemptuous, or insolent behavior toward the 

4 justice while holding court, tending to interrupt the due course 

5 of a trial or other judicial proceeding; 

6 2. A breach of the peace, boisterous conduct, or violent 

7 disturbance in the presence of the justice, or in the immediate 

8 vicinity of the court held by him, tending to interrupt the due 

9 course of a trial or other judicial proceeding; 

10 3. Disobedience or resistance to the execution of a lawful 

11 order or process, made or issued by him; 

12 4. Disobedience to a subpoena duly served, or refusing to be 

13 sworn or to answer as a witness; 

14 5. Rescuing any person or property in the custody of an 

15 officer by virtue of an order or process of the court held by him; 

16 6. Either of the acts specified in subdivisions four, eight, or 

17 eleven, of section twelve hundred and nine. s 

Subdivision six is added by the amendment. 

General Suggestions Concerning the Title of Appeals. — This title was 
adopted before the Constitution changed our present judicial system, 
and has never since been properly revised. In many instances, matters 
which properly belong to one chapter are to be found only in another, 
and sometimes the same matter is unnecessarily repeated. Thus 
Chapter I, which purports to deal with appeals in general, in fact 
applies chiefly to appeals to the supreme court. All the sections con- 
trolling the general subject of appeals are here placed in Chapter I; 
those applying to appeals to the supreme court are consolidated in 
Chapter II; and those concerning appeals to the superior court in 
Chapter III. Where similar provisions exist in two or more chapters, 
they are consolidated. To accomplish this result, the heading of 
Chapter I is proposed to be changed to: "Chapter I. Appeals in 
General." 

Other changes are made as hereinafter suggested. 

Chapter I as proposed embraces provisions now found in sections nine 
hundred and thirty-six, nine hundred and thirty-seven, nine hundred 
and thirty-eight, nine hundred and forty-six, nine hundred and sixty- 
five, and nine hundred and sixty-six, and consists of sections num- 
bered from nine hundred and thirty-four to nine hundred and thirty- 
eight a. 

Section 934. In pursuance of this plan of readjustment, we recom- 
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mend that section nine hundred and thirty-four consist of the matter 
now in section nine hundred and thirty-six, and read: 

Section 934. A judgment or order in a civil action, except 

2 when expressly made final by this code, may be reviewed as 

3 prescribed in this title, and not otherwise. 

Section 935. That section nine hundred and thirty-five consist of the 
matter now in section nine hundred and thirty-seven, and read; 

Section 935. An order made out of court, without notice to 

2 the adverse party, may be vacated or modified without notice, 

3 by the judge who iriade it; or may be vacated or modified on 
4, notice, in the manner in which other motions are made. 

Section 936. That section nine hundred and thirty-six consist of the 
matter now in section nine hundred and thirty-eight, and read: 

Section 936. Any party aggrieved may appeal in the cases 

2 prescribed in this title. The party appealing is known as the 

3 appellant, and the adverse party as the respondent. 

Section 937. That section nine hundred and thirty-seven read: 

Section 937. Whenever an appeal is perfected, as provided 

2 in this chapter, it stays all further proceedings in the court 

3 below upon the judgment or order appealed from, or upon the 

4 matters embraced therein, and releases from levy property 

5 which has been levied upon under execution issued upon such 

6 judgment; but the court below may proceed upon any other 

7 matter embraced in the action and not aflected by the order 

8 appealed from. And the court below may, in its discretion, 

9 dispense with or limit the security required by this chapter, 

10 when the appellant is an executor, administrator, trustee, or 

11 other person acting in another's right. An appeal does not 

12 continue in force an attachment unless an undertaking is 

13 executed and filed on the part of the appellant, by at least two 

14 sureties, in double the amount of the debt claimed by him, 

15 that the appellant will pay all costs and damages which the 

16 respondent may sustain by reason of the attachment, in case 

17 the order or judgment of the court below is sustained; nor, 

18 unless, within five days after the entry of the order appealed 

19 from, such appeal is perfected, in which case the attachment is 

20 continued in force in the same manner as if such order had not 

21 been made, or such judgment given. 

\^ This includes the provisions of the present section nine hundred and 

J forty-six modified so as to permit the continuance in force of an 

attachment, notwithstanding judgment is in favor of the defendant, if 

an undertaking is given as therein provided. 
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Section 938. That section nine hundred and thirty-eight consist of 
the present section nine hundred and sixty-five, omitting the words *'of 
the superior court/' and read: 

Section 938. When an executor, administrator, or guardian, 

2 who has given an official bond, appeals from a judgment or 

3 order made in the proceedings had upon the estate of which he 

4 is executor, administrator, or guardian, his official bond stands 

5 in the place of an undertaking on appeal; and the sureties 

6 thereon are liable as on such undertaking. 

Section 938a. That a new section be added to be numbered nine 
hundred and thirty-eight a, consisting of the provisions of present sec- 
tion nine hundred and sixty-six, and to read: 

Section 938a. When the judgment or order appointing an 

2 executor, administrator, or guardian, is reversed on appeal, 

3 for error, and not for want of jurisdiction of the court, all law- 

4 ful acts in administration upon the estate performed by such 

5 executor, administrator, or guardian, if he has qualified, are 

6 as valid as if such judgment or order had been affirmed. 

With respect to Chapter II, we recommend that it consist of sections 
to be numbered nine hundred and thirty-nine to nine hundred and forty- 
five, nine hundred and forty-seven to nine hundred and fifty-eight, each 
section to remain as at present, except: 

Section 939. That section nine hundred and thirty-nine read: 

Section 939. An appeal may be taken to the supreme court, 

2 from a superior court, within the times herein specified in the 

3 following cases: 

4 1. From a final judgment entered in an action, or special 

5 proceeding, commenced in a superior court, within six months 

6 after the entry of judgment. But an exception to the decision 

7 or verdict, on the ground that it is not supported by the evi- 

8 dence, cannot be reviewed on an appeal from the judgment, 

9 unless the appeal is taken within sixty days after the entry of 

10 the judgment; 

11 2. From a final judgment entered in an action or special 

12 proceeding, brought into a superior court from an inferior 

13 court, in cases of forcible entry and detainer, and cases involv- 

14 ing the title or possession of real property, or the legality of 

15 any tax, impost, assessment, toll, or municipal fine, within 

16 ninety days after the entry of such judgment; 

17 3. From an order granting or refusing a new trial; from an 

18 order setting aside or vacating a judgment or decree; from an 
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19 order granting or dissolving an injunction; from an order re- 

20 fusing to grant or dissolve an injunction; from an order ap- 

21 pointing a receiver; from an order dissolving or refusing to 

22 dissolve an attachment; from an order granting or refusing to 

23 grant a change of the place of trial; from any special order 

24 made after final judgment; from an interlocutory judgment; 

25 and from an order confirming, changing, modifying, or setting 

26 aside, in whole or in part, a reportof referees in actions for 

27 partition of real property in the cases mentioned in section 

28 seven hundred and sixty-three; within sixty days after the 

29 order or interlocutory judgment is made and entered in the 
80 minutes of the court; 

31 4. From a judgment or order* granting or refusing to grant, 

32 revoking or refusing to revoke, letters testamentary, or of ad- 

33 ministration, or of guardianship; or admitting or refusing to 

34 admit a will to probate, or against or in favor of the validity 

35 of a will, or revoking the probate thereof; or against or in favor 

36 of setting apart property, or making an allowance for a widow 

37 or child; or against or in favor of directing the partition, sale, 

38 or conveyance of real property, or settling an account of an 

39 executor, administrator, or guardian; or refusing, allowing, or 

40 directing the distribution or partition of an estate, or any part 

41 thereof, or the payment of a debt, claim, or legacy, or dis- 

42 tributive share; or confirming or refusing to confirm a report 

43 of an appraiser, or appraisers, setting apart a homestead; 

44 within sixty days after the order or decree is made and entered 

45 in the minutes of the court. 

In this section are included the provisions of present sections nine hun- 
dred and sixty-three and nine hundred and sixty-four. Subdivision one 
consolidates the provisions of the corresponding subdivision in present 
sections nine hundred and thirty-nine and nine hundred and sixty- 
three, omitting, however, "or brought in the superior court from another 
court,'' this matter being provided, for in subdivision two. Subdivision 
three contains the matter now in subdivision two of section nine hun- 
dred and thirty-nine, modified so as to authorize an appeal from orders 
vacating judgments and decrees and from all interlocutory judgments. 
Subdivision four corresponds to subdivision three of present section nine 
hundred and sixty-three. 

Section 940. That section nine hundred and forty read: 

Section 940. An appeal is taken by filing with the clerk oi 

2 the court in which the judgment or order appealed from is 

3 entered, a notice stating the appeal from the same, or some 

4 specific part thereof, and serving a similar notice on the 
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6 adverse party or his attorney. The order of service is imma- 

6 terial, but the appeal is ineffectual for any purpose unless 

7 within five days after service of the notice of appeal, an 

8 undertaking is filed, or a deposit of money is made with the 

9 clerk, as hereii^after provided, or thie undertaking is waived 

10 by the adverse party in writing. If tl^e adverse party has not 

11 appeared either in person or by attorney, service upon him 

12 may be made by delivering a copy of the notice to the clerk of 

13 the court from which the appeal is taken. 

The amendment provides for a mode of serving the notice of appeal 

when the adverse party has not appeared in the action. 

Section 946. That section nine hundred and forty-six be repealed, 
because its provisions have been incorporated in section nine hundred 
and thirty-seven. 

Section 948. That section nine hundred and forty-eight read: 

Section 948. The adverse party may except to the suflS- . 

2 ciency of the sureties to any of the undertakings mentioned in 

3 sections nine hundred and forty-one, nine hundred and forty- 

4 two, nine hundred and forty-three, and nine hundred and 

5 forty-five, at any time within thirty days after notice of the 
'6 filing of such undertaking; and unless they or other sureties, 

7 within twenty days after the appellant has been served with 

8 notice of such exception, justify before a judge of the court 

9 below, upon five days' notice to the respondent of the time and 

10 place of justification, execution of the judgment, order, or decree 

11 appealed from is no longer stayed; and, if the undertaking is 

12 of the class mentioned in section nine hundred and forty-one, 

13 the appeal must be dismissed. In all cases where an under- 

14 taking is required on appeal by the provisions of this title, a 

15 deposit in the court below of the amount of the judgment 

16 appealed from, including an amount to be fixed by the court 

17 sufficient to cover interest thereon pending the appeal, and 

18 three hundred dollars in addition, is equivalent to filing the 

19 undertaking, and in all cases the undertaking or deposit may 

20 be waived by the written consent of the respondent. 

Notice of the filing of the undertaking is required for the purpose of 
fixing the time within which an exception to the sureties may be inter- 
posed. The words *'or county clerk" are omitted, thus compelling 
justification to be before a judge or court commissioner. The appellant 
is entitled to a dismissal of the appeal, if the sureties do not justify. 

Section 950. That section nine hundred and fifty read: 

Section 950. On an appeal from a final judgment, the 
2 appellant must furnish the court with a copy of the notice of 
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3 ^ appeal, of the judgment roll, and of any bill of exceptions 

4 upon which the appellant relies. Any statement, settled after 

5 the decision of a motion for a new trial, when the motion is 

6 made upon the minutes of the court, as provided in section 

7 six hundred and sixty-one, or any bill of exceptions settled, as 

8 provided in sections six hundred and forty-nine or six hundred 

9 and fifty, or used on motion for a new trial, may be used on 

10 appeal from a final judgment equally as upon appeal from the 

11 order granting or refusing the new trial. 

Strikes out the provisions respecting statements of the case. 

Section 952. That section nine hundred and fifty- two read: 

Section 952. On appeal from an order granting .or refusing 

2 a new trial, the appellant must furnish the court with a copy 

3 of the notice of appeal, of the notice of intention to move for 

4 a new trial, of the order appealed from, and of the papers 

5 designated in section six hundred and sixty-one. 

Makes the notice of the intention to move for a new trial a part of 
the record on appeal. 

Section 956. That section nine hundred and fifty-six read: 

Section 956. Upon an appeal from a judgment, the court 

2 may review the verdict or decision, and any intermediate 

3 order or decision excepted to, which involves the merits, or 

4 necessarily affects the judgment, except a decision or order 

5 from which an appeal might have been taken. When a judg- 

6 ment is reversed for error in refusing to grant a nonsuit or in 

7 refusing to direct a verdict, the appellate court may, in its 

8 discretion, direct the court below, without a new trial, to enter 

9 judgment of nonsuit or to enter judgment in favor of the 
10 party for whom a verdict should have been directed. 

Authorizes the supreme court, in its discretion, to direct the trial 
court, without a new trial, to enter a judgment of nonsuit, or a judg- 
ment in favor of the person in whose favor a verdict should have been 
directed by the trial court before the appeal. 

Section 958. That section nine hundred and fifty-eight read: 

Section 958. When judgment is rendered upon the appeal, 

2 it must be certified by the clerk of the supreme cpurt to the 

3 . clerk with whom the judgment roll is filed or the order 

4 appealed from is entered. A copy of the opinion of the 

5 supreme court must be attached to the certificate. In cases of 

6 appeal from the judgment, the clerk with whom the roll is 

7 filed must attach the certificate to the judgment roll, and 

7 — ccp 
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8 enter a minute of the judgment of the supreme court on the 

9 docket against the original entry. In cases of appeal from 

10 an order, the clerk must enter at length in the records of the 

11 court the certificate received, and minute against the entry of 

12 the order appealed from, a reference to the certificate, with a 

13 brief statement that such order has been aflSrmed, reversed, or 

14 modified by the supreme court on appeal. 

Requires a copy of the opinion of the supreme court to be attached 
to the remittitur. 

Section 959. That section nine hundred and fifty-nine be repealed 
as unnecessary. It merely declares that the provisions of the chapter 
do not apply to appeals to the superior court. 

Sections 963, 964, 965, 966. That sections nine hundred and sixty- 
three, nine hundred and sixty-four, nine hundred and sixty-five, and 
nine hundred and sixty-six be repealed, because their provisions are 
included in sections nine hundred and thirty-eight, nine hundred and 
thirty-eight a, and nine hundred and thirty-nine. 

Section 974. That section nine hundred and seventy-four read: 

Section 974. Any party dissatisfied with a judgment ren- 

2 dered in a civil action in a police or justice's court, may 

3 appeal therefrom to the superior court of the county, at any 

4 time within thirty days after the notice of entry of the judg- 

5 ment. The appeal is taken by filing a notice of appeal with 
.6 the justice or judge, and serving a copy on the adverse party. 

7 The notice must state whether the appeal is taken from the 

8 whole or a part of the judgment, and if from a part, what part. 

Entitles a party against whom judgment goes to notice of judgment, 
and makes his time to appeal run from such notice, and omits the 
necessity of stating in the notice whether the appeal is on questions of 
law or fact, or both. See note to sections nine hundred and seventy- 
five and nine hundred and seventy-six. 

Sections 975, 976. That sections nine hundred and seventy-five and 
nine hundred and seventy-six be repealed, thereby abolishing appeals 
to the superior court on questions of law alone. This mode of appeal 
has rarely been resorted to, and when pursued, there has been much 
doubt respecting the procedure. See Maxon v. Superior Court, 124 
Cal. 468. 

Section 977. That section nine hundred and seventy-seven read: 

Section 977. Upon receiving the notice of appeal, and on 
2 payment of the fees of the justice or judge, payable on appeal 
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3 and not included in the judgment, and filing an undertaking 

4 as required in the next section, the justice or judge must, 

5 within five days, transmit to the clerk of the superior court a 

6 certified copy of his docket, the pleadings, all notices, motions, 

7 and all other papers filed in the cause, the notice of appeal, 

8 and the undertaking filed; and the justice or judge may be 

9 compelled by the superior court, by an order entered upon 

10 motion, to transmit such papers, and may be fined for neglect 

11 or refusal to transmit the same. A certified copy of such 

12 order may be served on the justice or judge by the party or 

13 his attorney. 

The changes are made necessary by the repeal of the two preceding 
sections. 

Section 978. That section nine hundred and seventy-eight read: 

Section 978. An appeal from a justice's or police court 

2 where no stay of proceedings is claimed is not efiectual for any 

3 purpose, unless an undertaking is filed with two or more 

4 sureties in the sum of one hundred dollars, for the payment 

5 of the costs on the appeal; or, if a stay of proceedings is 

6 claimed, in a sum equal to twice the amount of the judgment, 

7 including costs, when the judgment is for the payment of 

8 money; or twice the value of the property, including costs, when 

9 the judgment is for the recovery of specific personal property, 

10 and must be conditioned, when the action is for the recovery 

11 of money, that the appellant will pay the amount of the 

12 judgment appealed from, and all costs, if the appeal is with- 

13 drawn or dismissed, or the amount of any judgment and all 

14 costs that may be recovered against him in the action in the 

15 superior court. When the action is for the recovery of, or to 

16 enforce or foreclose a lien on, specific personal property, the 

17 undertaking must be conditioned that the appellant will pay 

18 the judgment and costs appealed from, and obey the order of 

19 the court made therein, if the appeal is withdrawn or dis- 

20 missed, or any judgment and costs that may be recovered 
* 21 against him in said action in the superior court, and will obey 

22 any order made by the court therein. When the judgment 

23 appealed from directs the delivery of possession of real prop- 

24 erty, the execution of the same cannot be stayed unless a 

25 written undertaking is executed on the part of the appellant, 

26 with two or more sureties, to the effect that during the 

27 possession of such property by the appellant, he will not 

28 commit, or suffer to be committed, any waste thereon, and that 

29 if the appeal is dismissed or withdrawn, or the judgment 
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30 affirmed, or judgment be recovered against him in the action 

31 in the superior court, he will pay the value of the use and 

32 occupation of the property from the time of the appeal until 

33 the delivery of possession thereof, or that he will pay any 

34 judgment and costs that may be recovered against him in said 

35 action in the superior court, not exceeding a sum to be fixed 

36 by the justice of the court from which the appeal is taken, and 

37 which sum must be specified in the undertaking. A deposit 

38 of the amount of the judgment, including all costs, appealed 

39 from or of the value of the property, including all costs, in 

40 actions for the recovery of specific personal property, with the 

41 justice or judge, is equivalent to the filing of the undertaking, 

42 and in such cases the justice or judge must transmit the 

43 money to the clerk of the superior court, to be by him paid 

44 out on the order of the court. The adverse party may except 

45 to the sufficiency of the sureties within five days after the 

46 filing -of the undertaking, and unless they or other sureties 

47 justify before the justice or judge within five days thereafter, 

48 upon notice to the adverse party, to the amounts stated in 

49 their affidavits, the appeal must be regarded as if no such 

50 undertaking had been given. 

Dispenses with the necessity of two separate undertakings on appeal 
in justice's court — one for costs, and the other to stay execution. 

Section 980. That section nine hundred and eighty read: 

Section 980. In all cases the action must be tried anew in 

2 the superior court, and the trial must be conducted in all 

3 respects as other trials in such courts, and all the provisions 

4 of this code as to amendments to pleadings are applicable 
6 therein. If the judgment on the appeal is more favorable 

6 to the appellant than that from which he appealed, he is 

7 entitled to recover all costs incurred by him after filing his 

8 notice of appeal, and is not liable for any costs incurred 

9 by the respondent after that time; and if such judgment is 

10 less favorable to him than that from which he appealed, he 

11 is entitled to recover no costs incurred after filing his notice " 

12 of appeal, and is liable for any costs incurred by the respon- 

13 dent after that time. For a failure to prosecute an appeal,' or 

14 unnecessary delay in bringing it to a hearing, the superior 

15 court, after notice, may order the appeal to be dismissed, 

16 with costs; and if it appears to such court that the appeal 

17 was taken solely for delay, it may add to the costs such 

18 damages as may be just, not exceeding twenty-five per cent of 

19 the judgment appealed from. Judgments rendered in the 
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20 superior court on appeal have the same force and effect, and 

21 may be enforced in the same manner, as judgments in actions 

22 commenced in the superior court. 

Entitles the appellant to recover his costs if he procures a more 
favorable judgment on appeal, and subjects him to costs if the judgment 
on appeal is less favorable. 

Section 989. That section nine hundred and eighty-nine read: 

Section 989. When a judgment is recovered against one or 

2 more of several persons, jointly indebted upon an obligation, 

3 by proceeding as provided in section four hundred and fourteen, 

4 those who were not originally served with the summons, and 

5 did not appear to the action, may be summoned to show cause 

6 why they should not be bound by the judgment in the same 

7 manner as though they had been originally served with the 

8 summons. 

Changing the punctuation in a material respect. 

Section 992. That section nine hundred and ninety-two read: 

Section 992. Upon such summons, the defendant may 

2 answer within the time specified therein, denying the judgment, 

3 or setting up any defense which may have arisen subsequently; 

4 or he may deny his liability on the obligation upon which the 

5 judgment was recovered, by reason of any defense existing at 

6 the commencement of the action. 

The change removes the prohibition against the pleading of the 
statute of limitations if the defense thereto existed at the commence- 
ment of the action. 

Section 993. That section nine hundred and ninety-three read: 

Section 993. If the defendant, in his answer, denies the 

2 judgment, or sets up any defense which may have arisen subse- 

3 quently, the summons, with the affidavit annexed, and the 

4 answer, constitute the written allegations in the case; if he 

5 denies his liability on the obligation upon which the judgment 

6 was recovered, a copy of the original complaint and judg- 

7 ment, the summons, with the affidavit annexed, and the 

8 answer, constitute such written allegations, subject to the right 

9 of the parties, by permission of the court, to amend their 
10 pleadings as in other cases. 

Entitles the parties to amend their pleadings as in other cases, thus 
changing the rule adopted in Waterman v. Lippman, 67 Cal. 26. 
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Section 997. That section nine hundred and ninety-seven read: 

Section 997. The defendant may at any time, not less than 

2 ten days iefore the trial, serve upon the plaintiff an offer to 

3 allow judgment to be taken against him for the sum or prop- 

4 erty, or to the effect therein specified. If the plaintiff accepts 

5 the offer, and gives notice thereof within five days, he may file 

6 the offer, with proof of notice of acceptance, and the clerk 

7 must thereupon enter judgment accordingly. If the notice of 

8 acceptance is not given, the ofter is to be deemed withdrawn, 

9 and cannot be given in evidence upon the trial; and if the 

10 plaintiff fails to obtain a more favorable judgment, he cannot 

11 recover costs incurred after the offer, but must pay the defend- 

12 ant's costs from the time of the offer, and if the plaintiff 

13 recovers, such costs must be deducted from the amount of the 

14 recovery. 

Requires an offer of compromise to be made at least ten days before 
the trial, and entitles the plaintiff to costs up to the time of the offer, 
though he does not obtain a judgment for a sum greater than that 
offered. 

 

Section 1005. That section ten hundred and five read: 

Section 1005. When a written notice of a motion is neces- 

2 . sary, it must be given, if the court is held in the county in 

3 which the attorney, or some of the attorneys, of each of the 

4 parties have their offices, five days before the time appointed 

5 for the hearing; otherwise, ten days. -When the notice is 

6 served by mail, the number of days before the hearing must 

7 be increased one day for every twenty-five miles of distance 

8 between the place of deposit and the place of service; such 

9 increase, however, not to exceed in all thirty days; but in all 

10 cases the court, or a judge thereof, may prescribe a shorter 

11 time. 

Allows the notice of the motion to be for five days whenever the 
court is held in the county in which one of the attorneys has his office. 

Section 1008. That a new section be added, to be numbered ten 
hundred and eight, to read: 

Section 1008. No order has any force or effect until filed 
2 or entered on the minutes of the court. 

This change is somewhat radical. It requires every order to be either 
filed, or entered on the minutes of the court, before it can have any 
effect; but it is believed that all judicial action should be discover- 
able by examining the files and minutes of the court, and that no one 
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should be bound by, or entitled to the protection of, an order whose 
existence or contents rest in parol and may never be reduced to writing. 

Section 1010. That section ten hundred and ten read: 

Section 1010. Notices must be in writing, and the notice 

2 of a motion, other than for a new trial, must state when, and 

3 the grounds upon which it will be made, and the papers, if 

4 any, upon which it is to be based. If any such paper has not 

5 previously been served upon the party to be notified, and was 

6 not filed by him, a copy of such paper must accompany the 

7 notice. Notices and other papers may be served upon the 

8 party or attorney in the manner prescribed in this chapter, 

9 when not otherwise provided by this code. 

Requires the notice to state when and the grounds and papers upon 
which the motion will be made. 

Section 1011. That section ten hundred and eleven read: 

Section 1011. The service may be personal, by delivery to 

2 the party or attorney on whom the service is required to be 

3 made, or it may be as follows: 

4 1. If upon an attorney, it may be made during his absence from 

5 his office, by leaving the notice or other papers with his clerk 

6 therein, or with a person having charge thereof; or when there 

7 is no person in the office, by leaving them between the hours 

8 of nine in the morning and five in the afternoon, in a conspic- 

9 uous place in the office; or, if it is not open so as to admit of 

10 such service, then by leaving them at the attorney's residence, 

11 with some person of suitable age and discretion, if his residence 

12 is in the same county with his office; and if his residence is 

13 not known, or is not in the same county with his office, or 

14 being in the same county it is not open, or there is not found 

15 thereat any person of suitable age and discretion, then by 

16 putting the same, inclosed in a sealed envelope, into the post- 
17 office directed to such attorney at his office, if known; 

18 otherwise to his residence, if known; and if neither his office 

19 nor his residence is known, then by delivering the same to the 

20 clerk of the court for the attorney; 

21 2. If upon a party, it may be made by leaving the notice or 

22 other paper at his residence, between the hours of eight in the 

23 morning and six in the evening, with some person of suitable 

24 age and discretion; and, if his residence is not known, by 

25 delivering the same to the clerk of the court for such party; 

26 3. The plaintiff at the time of filing the complaint, and 

27 the defendant at the time of appearing, may deposit with 
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28 the clerk the address of a place at which notices or papers 

29 may be served on them respectively, and may at any time 

30 thereafter serve upon the adverse party and file with the clerk 

31 a change of such address; and any address so given must be 

32 deemed to be the oflSce of the attorney or the residence of the 

33 party, as the case may be, within the meaning of the preceding 

34 subdivisions of this section. 

Changes the hours during which notices may be served at an attorney's 
office in his absence; excuses the leaving of papers at attorney's resi- 
dence, if in a county other than that of his office; provides means of 
service when his residence is in another count}'' or when neither his 
office nor his residence is known; and authorizes both the plaintiff and 
the defendant to leave their address with the clerk, and requires that 
notices served on them be left at, or sent to, such address. 

Section 1013. That section ten hundred and thirteen read: 

Section 1013. In case of service by mail, the notice or other 

2 paper must be deposited in the postoffice, in a sealed envelope, 

3 addressed to the person on whom it is to be served, at his office 

4 or place of residence, and the postage paid. The service is 

5 complete at the time of the deposit, but if, within a given num- 

6 ber of days after such service, a right may be exercised, or an 

7 act is to be done by the adverse party, the time within which 

8 such right may be exercised or act be done is extended one day 

9 for every twenty-five miles distance between the place of deposit 

10 and the place of address; such extension, however, not to exceed 

11 thirty days in all. 

Directs that notice deposited in the postoffice be inclosed in sealed 
envelopes, and substitutes "thirty" for "ninety." 

Section 1014. That section ten hundred and fourteen read: 

Section 1014. A defendant appears in an action when he 

2 answers, demurs, or gives the plaintiff written notice of his 

3 kppearance, or when an attorney gives notice of appearance for 

4 him, or when he, or an attorney for him, enters into a written 

5 stipulation in the action. After appearance^ a defendant or his 

6 attorney is entitled to notice of all subsequent proceedings of 

7 which notice is required to be given. But where a defendant 

8 has not appeared, service of notices or papers need not be made 

9 upon him unless he is imprisoned for want of bail. 

Inserts '*or when he, or an attorney for him, enters into a written 
stipulation in the action." 
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Section 1015. That section ten hundred and fifteen read: 

Section 1015. When a plaintiff or a defendant, who has 

2 appeared, resides out of the state, and has no attorney in the 

3 action or proceeding, the service may be made on the clerk for 

4 him. But in all cases where a party has an attorney in the 

5 action or proceeding, the service of papers, when required, must 

6 be upon the attorney instead of the party, except of subpoenas, 

7 of writs, and other process issued in the suit, and of papers to 

8 bring him into contempt. If the sole, attorney for a party is 

9 removed or suspended from practice, then the party has no 

10 attorney within the meaning of this section. If his sole attor- 

11 ney has no known office in this state, notices and papers may 

12 be served by leaving a copy thereof with the clerk of the court, 

13 unless such attorney shall have filed in the cause an address of 

14 a place at which notices and papers may J^e served on him, in 

15 which event they may be served at such place. 

The amendment adds the last two sentences, and is intended to sup- 
ply a mode of serving notices and papers when the attorney for a party 
has been removed or suspended or has no known office within the state. 

Section 1016. That section ten hundred and sixteen be repealed as 
unnecessary, its substance being in the preceding section. 

Section 1021. That section ten hundred and twenty-one read: 

Section 1021. Parties to actions or proceedings are entitled 

2 to costs as hereinafter provided; and, except where otherwise 

3 expressly provided by law, the word "costs" includes only the 

4 following: 

5 1. The fees allowed by law to any officer (except a phono- 

6 graphic reporter), for any official act performed by him in the 

7 action or proceeding, or in taking the verification to any 

8 paper filed in the action or proceeding, or in executing process 

9 therein ; 

10 2. The actual expense of the service, by a person other 

11 than the sheriff or constable, of a summons or subpoena, not 

12 exceeding the fees allowed by law to those officers for such 

13 service; 

14 3. The fees allowed by law to a phonographic reporter for 

15 reporting the testimony and proceedings in the action or pro- 

16 ceeding; and the fees allowed him by law for transcribing 

17 such testimony and proceedings, when such transcription has 

18 been ordered by the court; 

19 4. The reasonable compensation of a notary, commissioner, 

20 or other person, for taking a deposition to be used in the 
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21 action or proceeding, when no fee is fixed by the law of this 

22 state for such service; 

23 5. The fees allowed by law to any officer for making and 

24 certifying a copy of any public writing, or any record of a 

25 private writing, put in evidence in the action or proceeding; 

26 6. The fees and mileage allowed by law to any witness who 

27 has testified in the action or proceeding; and to any witness 

28 attending to give testimony upon subpoena or at the request 

29 of a party, though he gives no testimony, if it appears that his 

30 presence was procured in good faith and upon reasonable 

31 grounds; provided^ that the mileage allowed to any witness 

32 attending without subpoena must in no case exceed thirty 

33 miles; 

34 7. The reasonable compensation of expert witnesses called 

35 by the court, for. their attendance, and for such preparation as 

36 the court may order, including the making of examinations, 

37 measurements, surveys, maps, diagrams, photographs, models, 

38 and other things so ordered to be made; 

39 8. The fees allowed by law to the jurors impaneled to try 

40 the cause; 

41 9. The fees allowed by law, or paid by agreement of the 

42 parties, to a referee, for his services in the action or proceeding; 

43 10. Such reasonable amount as the court may allow for 

44 printing transcripts, briefs, and other documents, when 

45 required by law or by any lawful rule or order of the supreme 

46 court to be printed; 

47 11. Any other disbursement made in the action or proceeding 

48 by lawful direction of the court, or by stipulation of the parties. 

49 No item of costs must be taxed in favor of any party unless 

50 he has actually paid or become unconditionally liable to pay 

51 the same, nor unless the same was incurred in good faith, in 

52 accordance with law, and upon reasonable grounds. 

This is practically a new section, and specifies what expenditures are 
recoverable as costs. 

Section 1023. That section ten hundred and twenty-three read: 

Section 1023. When several actions are brought on one 

2 bond, undertaking, promissory note, bill of exchange, or other 

3 instrument in writing, or in any other case for the same cause 

4 of action, and costs have been allowed to the plaintiff -in one 

5 of such actions, no item of costs shall be taxed in his favor in 

6 any subsequent one of said actions, which would not have 

7 been incurred had only one action been brought. 

Deprives plaintiff of the right to recover the costs of several actioni 
when but one was necessary. 
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Section 1024. That section ten hundred and twenty -four read: 

Section 1024. Costs must be allowed, of course, to a defend- 

2 ant, upon a judgment in his favor in the actions mentioned in 

3 section ten hundred and twenty-two, and in special pro- 

4 ceedings. 

Changes "the defendant" to "a defendant." 

Section 1025. That section ten hundred and twenty- five read: 

Section 1025. In other actions than those mentioned in 

2 section ten hundred and twenty-two, costs may be allowed or 

3 not, and, if allowed, may be apportioned between the parties, 

4 on the same or adverse sides, in the discretion of the court; 

5 but no costs can be allowed in an action for the recovery of 

6 money or damages when the plaintiff recovers less than three 

7 hundred dollars, nor in an action to recover the possession of 

8 personal property, when the value of the property recovered is 

9 less than three hundred dollars. 

Inserts "recovered" after "property" where that word last occurs. 

Section 1026. That section ten hundred and twenty-six be repealed, 
because made unnecessary by section ten hundred and twenty-four. 

Section 1031. That section ten hundred and thirty-one read-: 

Section 1031. In an action or proceeding prosecuted or 

2 defended by an executor, administrator, trustee of an express 

3 trust, or a person expressly authorized by statute, costs may 

4 be recovered as in an action or proceeding by or against a 

5 person prosecuting or defending in his own right; but such 

6 costs must by the judgment be made chargeable only upon 

7 the estate, fund, or party represented, unless the court directs 

8 the same to be paid by the plaintiff or defendant, personally, 

9 for mismanagement or bad faith in the action or proceeding. 

"An" inserted, and "or" substituted for "and." 

Section 1033. That section ten hundred and thirty-three read: 

Section 1033. A party claiming costs must serve upon the 

2 adverse party and file with the clerk, within five days after 

3 notice of the entry of judgment, a memorandum of the items 

4 of his costs in the action or proceeding, verified by his oath, or 

5 the oath of his attorney or agent, or of the clerk of his at- 

6 torney, stating that to the best of his knowledge and belief the 

7 items are correct, and were incurred in good faith in the action 

8 or proceeding, in accordance with law, and upon reasonable 

9 grounds. A party dissatisfied with the costs claimed, may 



108 COMMISSIONERS FOR REVISION AND. REFORM OF THE LAW. 

10 have the same taxed by the court, upon written notice given 

11 within five days after service of the memorandum of costs, 

12 designating the items objected to and the grounds of such ob- 

13 jection. Upon such motion, the party claiming costs must 

14 make proof of all items objected to by the adverse party. 

Excuses the filing of a cost bill until five days after notice of the 
entry of judgment; requires the affidavit to state that the costs were 
incurred in good faith in the action or proceeding, according to law, 
and upon reasonable grounds, and the party claiming costs to make 
proof of the items objected to. 

Section 1034. That section ten hundred and thirty-four read: 

Section 1034. A party awarded his costs by the supreme 

2 court on an appeal, or in an original proceeding therein, must, 

3 if he claims the eame, serve upon the adverse party and file in 

4 such court, within ten days after its judgment has become 

5 final, a verified memorandum of his costs as provided in sec- 

6 tion ten hundred and thirty-three. Upon service of such 

7 memorandum, the adverse party, if dissatisfied with the costs 

8 claimed, may, within the time and in the manner provided in 

9 section ten hundred and thirty-three, have the same taxed by 

10 such appellate court. When such costs have been taxed or 

11 ascertained, the clerk of the court must, in an original pro- 

12 ceeding, issue execution therefor. In all other cases he must 
1 3. certify the amount thereof to the clerk of the court from which 

14 the appeal was taken, and, upon the filing of such certificate, 

15 execution therefor may issue from the latter court, as in case 

16 of a judgment of that court. 

Requires, when costs are claimed upon appeal, that the cost bill be 
filed in the supreme court, and specifies the mode of there taxing costs 
and the means by which their payment may be compelled. The present 
section provides for the filing of a costs bill in the trial court and the 
issuing of an execution thereon, thus giving apparently no method of 
questioning the bill as filed. 

Section 1036. That section ten hundred and thirty-six read: 

Section 1036. When the plaintiff in an action or special 

2 proceeding resides out of the state, or is a foreign corporation, 

3 security for the costs and charges, which may be awarded 

4 against such plaintiff, may be required by the defendant. 

5 When required, all proceedings in the action or special pro- 

6 ceeding must be stayed until an undertaking, executed by .two 

7 or more persons, is filed with the clerk, to the effect that they 

8 will pay such costs and charges as may be awarded against 
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9 the plaintiff by judgment, or in the progress of the action or 

10 special proceeding, not exceeding the sum of three hundred 

11 dollars. A new or an additional undertaking may be ordered 

12 by the court or judge, upon proof that the original undertaking 

13 is insufficient security, and proceedings in the action or special 

14 proceeding stayed until such new or additional undertaking 

15 is executed and filed. 

Inserts "or special proceeding." 

Section 1037. That section ten hundred and thirty-seven read: 

Section 1037. After the lapse of thirty days from the service 

2 of notice that security is required, or of an order for new or 

3 additional security, upon proof thereof, and that no undertaking 

4 as required has been filed, the court or judge must order the 
6 action or proceeding to be dismissed. 

See the preceding section. 

Section 1040. That a new section be added to be numbered ten 
hundred and forty, to read: 

Section 1040. None of the provisions of this chapter, 

2 except those of sections ten hundred and thirty, ten hundred 

3 and thirty-one, ten hundred and thirty-three, ten hundred and 

4 thirty-six, ten hundred and thirty-seven, ten hundred and 

5 thirty-eight, and ten hundred and thirty-nine, and subdivisions 

6 one, two, four, five, six, and eight of section ten hundred and 

7 twenty-one, and the general provisions of said section ten 

8 hundred and twenty-one, apply to justices' courts. 

Section 1049. That section ten hundred and forty-nine read: 

Section 1049. An action is deemed to be pending from the 

2 time of its commencement until its final determination upon 

3 appeal, or until the time for appeal has passed, unless the 

4 judgment is sooner satisfied by or with the consent of the 

5 appellant. 

Adds "by or with the consent of the appellant." See Kenney v. 
Parks, 120 Cal. 22. 

Section 1054. That section ten hundred and fifty-four read: 

Section 1054. When an act to be done, as provided in this 

2 code, relates to the pleadings in the action, or the undertakings 

3 to be filed, or the justification of sureties, or the preparation of 

4 statements, or of bills of exceptions, or of amendments thereto, 

6 or to the service of notices other than of appeal, the time 
6 allowed by this code may be extended, upon good cause shown. 
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7 by a judge of the superior court in and for the county in which 

8 the action is pending, or by the judge who presided at the trial 

9 of the action; but such extension shall not exceed thirty days, 

10 without the consent of the adverse party; nor shall the time 

11 within which one may demur be extended; except that when 

12 it appears to the judge to whom said application is made, that 

13 the sole attorney of record for the party applying for said 

14 extension is actually engaged in attendance upon a session of 

15 the legislature of this state, as a member thereof; in which 

16 case it shall be the duty of said judge to extend said time until 

17 said session of the legislature adjourns, and thirty days there- 

18 after. No extension of time for more than three days shall be 

19 granted, except upon notice of at least three days to the 

20 adverse party. 

Undertakes to prevent unnecessary delays by declaring that the time 
to demur to a pleading shall not be extended by a court, nor shall an 
extension be granted in any other case for more than three days, except 
upon notice to the adverse party. 

Section 1055. That section ten hundred and fifty-five read: 

Section 1055. If an action is brought against any officer 

2 or person for an act for the doing of which he had theretofore 

8 received any valid bond or covenant of indemnity, and he gives 

4 seasonable notice thereof to the persons who executed such 

5 bond or covenant, and permits them to conduct the defense of 

6 such action, the judgment recovered therein is conclusive 

7 evidence against the persons so notified; and the court may, 

8 on motion of the defendant, upon notice of five days, and upon 

9 proof of such bond or covenant, and of such notice and 

10 permission, enter judgment against them for the amount so 

11 recovered and costs.' 

Extends the provisions of the section to all persons entitled to rely 
upon bonds of indemnity, instead of restricting such provisions to the 
sheriff, as in the present section. 

Section 1057. That section ten hundred and fifty-seven read: 

Section 1057. In any case where an undertaking or bond 

2 is authorized or required by any law of this state, the officer 

3 taking the same must, except in the case of such a corporation 

4 as is mentioned in the next preceding section, require the sure- 

6 ties to accompany it with an affidavit that they are each 
- 6 residents and householders, or freeholders, within the state, 

7 and are each worth the sum specified in the undertaking or 

8 bond, over and above all their just debts and liabilities. 
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9 exclusive of property exempt from execution; but when the 

10 amount specified in the undertaking or bond exceeds three 

11 thousand dollars, and there are more than two sureties thereon, 

12 they may state in their affidavits that they are severally worth 

13 amounts less than the amount specified in the undertaking or 

14 bond, if the whole amount is equivalent to that of two sufficient 

15 sureties. Any corporation such as is mentioned in the"next 

16 preceding section, may become one of such sureties. No such 

17 corporation must be. accepted in any case as a surety when 

18 its liabilities exceed its assets as ascertained in the man- 

19 ner provided in section te;i hundred and fifty-six. When- 

20 ever an undertaking has been given and approved in any 

21 action or proceeding, and it is thereafter made to appear 

22 to the satisfaction of the court .that any surety upon such 

23 undertaking has for any reason become insufficient, the court 

24 may, upon notice, order the giving of a new undertaking, with 

25 sufficient sureties, in lieu of such insufficient undertaking. In 

26 case such new undertaking so required shall not be given 

27 within the time required by such order, or in case the sureties 

28 thereon fail to justify thereon when required, all rights obtained 

29 by the filing of such original undertaking shall immediately 

30 cease. 

Authorizes the court to exact a new undertaking in every case in 
which it is shown that any surety on a bond has become insufficient. 

Section 1069. That section ten hundred and sixty-nine read: 

Section 1069. The application must be made on the verified 

2 petition- of the party beneficially interested, and the court may 

3 require a notice of the application to be given to the adverse 

4 party, or may grant an order to show cause why it should not 

5 be allowed, or may grant the writ without notice. 

Substitutes " verified petition " for " an affidavit'' in proceedings by 
certiorari. 

Section 1086. That section ten hundred and eighty-six read: 

Section 1086. The writ must be issued in all cases where . 

2 there is not a plain, speedy, and adequate remedy, in the ordi- 

3 nary course of law. It must be issued upon the verified 

4 petition of the party beneficially interested. 
Same change as in section ten hundred and sixty-nine. 

Section 1087. That section ten hundred and eighty-seven read: 

Section 1087. The writ may either be alternative or per- 
2 emptory. The alternative writ must command the party to 
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3 whom it is directed immediately after the receipt of the writ, 

4 or at some other specified time, to do the act required to be 

5 performed, or to show cause before the court at a specified time 

6 and place why he has not done so. The peremptory writ must 

7 be in a similar form, except that the words requiring the party 

8 to show cause why he has not done as commanded must be 

9 omitted and a return day inserted. 

Excuses the clerk, on issuing a writ of mandate, from inserting 
therein the allegations of the petition. 

Section 1088. That section ten hutidred and eighty-eight read: 

Section 1088. When the application to the court is made 

2 without notice to the adverse party, and the writ is allowed, 

3 the alternative must be first issued; but if the application is 

4 upon due notice and the writ is allowed, the peremptory may be 
6 issued in the first instance. With the alternative writ and also 

6 with any notice of an intention to apply for the writ, there 

7 must be served on each person against whom the writ is sought 

8 a copy of the petition. The notice of the application, when 

9 given, must be at least ten days. The writ cannot- be granted 

10 by default. The case must be heard by the court, whether the 

11 adverse party appears or not. 

Requires a copy of the petition for a writ of mandate to be served 
with the alternative writ, or with the notice of application for the per- 
emptory writ. 

Section 1089. That section ten hundred and eighty-nine read: 

Section 1089. On the return of the alternative, or the day 

2 on which the application for the writ is noticed, the party on 

3 whom the writ or notice has been served may answer the 

4 petition under oath, in the same manner as an answer to a 

5 complaint in a civil action. 

The form, but not the substance, of the section is changed. 

Section 1103. That section eleven hundred and three read: 

Section 1103. It may be issued by any court except police 

2 or justices' courts, to aji inferior tribunal or to a corporation, 

3 board, or person, in all cases where there is not a plain, speedy, 

4 and adequate remedy in the ordinary course of law. It is 

5 issued upon the verified petition of the person beneficially 

6 interested. 

Same amendment as to section ten hundred and sixty-nine. 
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Section 1104. That section eleven hundred and four read: 

Section 1104. The writ must be either alternative or per- 

2 emptory. The alternative writ must command the party to 

3 whom it is directed to desist or refrain from further proceed- 

4 ing in the action or matter specified therein, until the further 
6 order of the court from which it is issued, and to show cause 

6 before such court, at a specified time and place, why such 

7 party should not be absolutely restrained from any further 

8 proceedings in such action or matter. The peremptory writ 

9 must be in a similar form, except that the words requiring the 

10 party to show cause why he should not be absolutely restrained, 

11 etc., must be omitted, and a return day inserted. 

Same character of change as to section ten hundred and eighty-seven 

Section 1 108. That section eleven hundred and eight be repealed, as 
unnecessary. 

9 

Section 1109. That section eleven hundred and nine read: 

Section 1109. Except as otherwise provided in this title, 

2 the provisions of part two of this code are applicable to, and 

3 constitute the rules of practice in, the proceedings mentioned in 

4 this title, and new trials and appeals therein. 

Adds "and new trials and appeals therein," and thus consolidates 
this section and section eleven hundred and ten. 

Section 1110. That present section numbered eleven hundred and 
ten be repealed, and a new section to be numbered eleven hundred and 
ten be adopted, to read: 

Section 1110. In case any court, judge, or other officer, or 

2 any board or other tribunal in the discharge of duties of a 

3 public character, is named as defendant, the complaint or 

4 petition must also disclose, so far as known to plaintiff or the 

5 petitioner, the name or names of the real party or parties, if 

6 any, in interest, or whose interest will be directly affected by 

7 the proceedings, and, in such case, the parties so named must 

8 be served with every notice, paper, or writ, served or required 

9 to be served upon the defendant, and are entitled to defend for 
10 their own interest. 

This expresses substantially the rule upon this subject already 
enforced by the supreme court. 

Section 1115. That section eleven hundred and fifteen read: 

Section 1115. When an elector contests the right of any 
2 person declared elected to such office, he must, within twenty 
8— ccp 
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3 days after the declaration of the result of the election by the 

4 body canvassing the returns thereof, file with the county clerk 

5 a written statement, setting forth specifically: 

6 1. The name of the party contesting such election, and that • 

7 he is an elector of the district, county, or township, as the case 

8 may be, in which such election was held; 

9 2. The name of the person whose right to the office is con- 

10 tested; 

11 3. The office; 

12 4. The particular grounds of such contest. 

13 Such statement must be verified by the affidavit of the 

14 contesting party, that the matters and things therein .contained 

15 are true. 

Substitutes "twenty" for "forty," and strikes out ''the return day of 
the election" and inserts "declaration of the result of the election by 
the body canvassing the returns thereof." In Carlson v. Surt, 111 
Cal. 129, it was held that the words "return day of the election" meant 
the day on which by law the canvass of the vote commences. The 
result of that construction is, that if the canvass is sufficiently pro- 
longed, no contest can be initiated. As the whole title refers to con- 
testing the right of persons "declared elected," the time should run 
from that declaration. If that be so, forty days is too long and twenty 
ample. 

Section 1124. That a new section be added to be numbered eleven 
hundred and twenty-four, and to read: 

Section 1124. Whenever the body canvassing the returns 

2 of any such election declares that no person has received the 

3 highest number of votes given for that particular office, any 

4 elector of the county, city, or political subdivision of either, 

5 in which such office is to be exercised, may, within twenty 

6 days after such declaration, contest the same by filing with 

7 the county clerk a written statement, setting forth specifically 

8 the matters stated in subdivisions one, three, and four of 

9 section eleven hundred and fifteen, and also the names of 

10 the persons shown by such declaration to have received an 

11 equal number of votes; which statement must be verified as 

12 provided in said section eleven hundred and fifteen. 

13 A citation must thereupon be issued for and served upon the 

14 persons so declared to have received an equal number of 

15 votes, as provided in section eleven hundred and nineteen, 

16 unless one of such persons is the contestant, in which 

17 case the citation need not be issued for or served upon him. 

18 Thereupon like proceedings must be had as are provided in 
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19 this title for contesting the right of a person declared elected; 

20 and all the provisions of this title, ao far as applicable thereto, 

21 must govern in .such proceedings. 

Provides for contest of the result when the canvassing board has 
declared that a tie exists between candidates. 

Section 1126. That section eleven hundred and twenty-six read: 

Section 1126. Either party aggrieved by the judgment of 

2 the court may, within thirty days after notice of the entry 

3 thereof, appeal therefrom to the supreme court, as in other 

4 cases of appeal thereto from the superior court. 

Inserts "within thirty days after notice of the entry thereof.'' 

Section 1134, That section eleven hundred and thirty-four read: 

Section 1134. The statement must be filed with the clerk 

2 of the court in which the judgment is to be entered, who must 

3 indorse upon it, and enter in the judgment book, a judgment 

4 of such court for the amount confessed. The statement so  

5 verified and indorsed constitutes the judgment roll. 

Omits **with ten dollars costs." 

Section 1161. That both the sections now numbered eleven hundred 
and sixty-one be repealed, and that a new section be adopted, to read: 

Section 1161. A tenant of real property, for a term less 

2 than life, is guilty of unlawful detainer: 

3 1. When he continues in possession, in person or by sub- 

4 tenant, of the property, or any part thereof, after the expiration 

5 of the term for which it is let to him, without the permission 

6 of his landlord, or the successor in estate of his landlord, if 
I 7 any there be; but in case of a tenancy at will, it must first be 
\ 8 terminated by notice, as prescribed in the Civil Code; 

f 9 2. Where he continues in possession, in person or by sub- 

* 10 tenant, without the permission of his landlord, or the successor 

f 11 in estate of his landlord, if any there be, after default in the pay- 

12 ment of rent, pursuant to the lease or agreement under which 

f 13 the property is held, and three days' notice, in writing, requir- 

14 ing its payment, stating the amount which is due, or possession 

15 of the property, shall have been served upon him, and if there 

16 is a subtenant in actual occupation of the premises, also upon 

17 such subtenant. Such notice may be served at any time 

18 within one year after the rent becomes due. In all cases of 

19 tenancy upon agricultural lands, where the tenant has held 

20 over and retained possession for more than sixty days after 

21 the expiration of his term without any demand of possession 
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22 or notice to quit by the landlord, or the successor in estate of 

23 his landlord, if any there be, he shall be deemed to be holding 

24 by permission of the landlord, or the successor in estate of his 

25 landlord, if any there be, and shall be entitled to hold under 

26 the terms of the lease for another full year, and shall not be 

27 guilty of an unlawful detainer during said year, and such 

28 holding over for the period aforesaid shall be taken and con- 

29 strued as a consent on the part of a tenant to hold for another 

30 year; 

31 3. When he continues in possession, in person or by sub- 

32 tenant, after a neglect or failure to perform other conditions 

33 or covenants of the lease or agreement under which the prop- 

34 erty is held, including any covenant not to assign or sublet, 

35 than the one for the payment of rent, and three days' notice, 

36 in writing, requiring the performance of such conditions or 

37 covenants, or the possession of the property, shall have been 

38 served upon him, and if there is a subtenant in actual occu- 
. 39 pation of the premises, also, upon such subtenant. Within 

40 three days after the service of the notice, the tenant, or any 

41 subtenant in actual occupation of the premises, or any mort- 

42 gagee of the term, or other person interested in its continuance, 

43 may perform the conditions or covenants of the lease or pay 

44 the stipulated rent, as the case may be, and thereby save the 

45 lease from forfeiture; provided, if the covenants and conditions of . 

46 the lease, violated by the lessee, cannot afterward be performed, 

47 then no notice, as last prescribed herein, need be given to said 

48 lessee or his subtenant, demanding the performance of the 

49 violated covenant or conditions of the lease. A tenant may 
60 take proceedings, similar to those prescribed in this chapter, to 

51 obtain possession of the premises let to a subtenant, in case of 

52 his unlawful detention of the premises underlet to him; 

53 4. Any tenant or subtenant assigning or subletting or com- 

54 mitting waste upon the demised premises, contrary to the 

55 covenants of his lease, thereby terminates the lease, and the 

56 landlord, or his successor in estate, shall, upon service of three 

57 days' notice to quit, upon the person or persons in possession, 

58 be entitled to restitution of possession of such demised premises 

59 under the provisions of this chapter. 

Intended to consolidate the two sections now bearing this number. 

Section 1163. That section eleven hundred and sixty-three be re- 
pealed, as unnecessary. The provisions of the Constitution and of 
sections seventy-six and one hundred and thirteen of this Code are 
controlling and sufficient. 
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Section 1164. That section eleven hundred and sixty-four read: 

Section 1164. No person other than the tenant of the 

2 premises and subtenant, if there is one, in the actual occupa- 

3 tion of the premises when the compflaint is filed, need be made 

4 parties defendant in the proceeding, nor shall any proceeding 

5 abate, nor the plaintiff be nonsuited for the nonjoinder of any 

6 person who might have been made party defendant; but when 

7 it appears that any of the parties served with process, or 

8 appearing in the proceeding, is guilty of the offense charged, 

9 judgment must be rendered against him. In case a defendant. 

10 has become a subtenant of the premises in controversy, after 

11 the service of the notice provided for by subdivision two of 

12 section eleven hundred and sixty-one, upon the tenant of 

13 the premises, the fact that such notice was not served on such 

14 subtenant constitutes no defense to the action. All persons 

15 who enter the premises under the tenant, after the com- 

16 mencement of the suit, are bound by the judgment, the same 

17 as if he or they had been made party to the action. 

To conform to the amendment already suggested to section three 
hundred and seventy. 

Section 1166. That section eleven hundred and sixty-six read: 

Section 1166. The plaintiff, in his complaint, which shall 

2 be verified, must set forth the facts on which he seeks to recover, 

3 and describe the premises with reasonable certainty, and may 

4 set forth therein any circumstances of fraud, force, or violence 

5 which may have accompanied the alleged forcible entry or 

6 forcible or unlawful detainer, and claim damages therefor. 

7 In case the unlawful detainer charged is after default in the 

8 payment of rent, the complaint must state the amount of 

9 such rent. Upon filing the complaint, a summons must be 
10 issued thereon. 

"Verified" is substituted for "in writing," and section eleven hun- 
dred and seventy-five thus made unnecessary, and the provisions 
respecting summons are omitted, that subject being left to the control 
of the general law and of section eleven hundred and sixty-seven. 

Section 1167. That section eleven hundred and sixty-seven read: 

Section 1167. The summons must require the defendant to 

2 appear and answer within three days after the service of the 

3 summons upon him, and must notify him that if he fails to so 

4 appear and answer, the plaintiff will apply to the court for the 

5 relief demanded in the complaint. In all other respects the 

6 summons, or any alias surrimons in such proceedings, must be 
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7 issued and served, and returned in the same manner as sum- 

8 mons in a civil action. 

See note to preceding section. 

Section 1175. That section eleven hundred and seventy-five be re- 
pealed, as unnecessary. 

Section 1180. That section eleven hundred and eighty be repealed, 
because not relating to any matter of procedure, and the subject- 
matter is provided for in section twenty-eight hundred and ninety-seven 
of the Civil Code. 

Section 1183. That section eleven hundred and eighty-three I'ead: 

Section 1183. Mechanics, material men, contractors, sub- 

2 contractors, artisans, architects, machinists, builders^ miners, 

3 and all persons and laborers of every class, performing labor 

4 upon or furnishing materials to be used in the construction, 

5 alteration, addition to, or repair, either in whole or in part, of 

6 any building, wharf, bridge, ditch, flume, aqueduct, well, 

7 tunnel, fence, machinery, railroad, wagon road, or other 

8 structure, have a lien upon the property upon which they 

9 have bestowed labor, or furnished materials, for the value 

10 of such labor done and materials furnished, whether at the 

11 instance of the owner or of any other person acting by his 

12 authority, or under him, as contractor or otherwise; and any 

13 person who performs labor in any mining claim or claims, has 

14 a lien upon the same, and the works owned and used by the 

15 owners for reducing the ores from such mining claim or claims, 

16 for the work or labor done, or materials furnished, by each 

17 respectively, whether done or furnished at the instance of the 

18 owner of the building or other improvement, or his agent, and 

19 every contractor, subcontractor, architect, builder, or other 

20 person having charge of any mining, or of the construction, 

21 alteration, addition to, or repair, either in whole or in part, of 

22 any building or other improvement as aforesaid, must be held 

23 to be the agent of the owner, for the purposes of this chapter, 

24 In case of a contract for the work, between the reputed owner 

25 and his contractor, the lien extends to the entire contract 

26 price, and such contract operates as a lien in favor of all 

27 persons, except the contractor, to the extent of the whole con- 

28 tract price; and after all such liens are satisfied, then as a lien 

29 for any balance of the contract price in favor of the contractor. 

30 All such contracts must be in writing when the amount 

31 agreed to be paid thereunder exceeds one thousand dollars, 

32 and must be subscribed by the parties thereto, and the said 
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33 contract, or a memorandum thereof, setting forth the names of 

34 all the parties to the contract, a description of the property to 

35 be aiFected thereby, together with a statement of the general 

36 character of the work to be done, the total amount to be paid 

37 thereunder, and the amounts of all partial payments, together 

38 with the times when such payments shall be due and.payable, 

39 must, before the work is commenced, be filed in the oflBce of 

40 the county recorder of the county where the property is situ- 

41 ated, who shall receive one dollar for such filing; otherwise 

42 they are wholly void, and no recovery shall be had thereon 

43 by either party thereto; and in such case, the labor done and 

44 materials furnished before the filing of such contract, by all 

45 persons aforesaid, except the contractor, must be deemed to 

46 have been done and furnished at the personal instance of the 

47 owner, and they have a lien for the value thereof. 

The words '^before the filing of such contract" are inserted after 
^^ furnished." As the section stands, the contract is absolutely void 
unless filed before the work is commenced. It is sometimes very diffi- 
cult to determine when the actual commencement of the work takes 
place, but, at any rate, the contract ought to be good from the time it 
is filed. 

Section 1184. That section eleven hundred and eighty-four read: 

Section 1184. No part of the contract price, where the same 

2 exceeds one thousand dollars, must, by the terms of any such 

3 contract, be made payable, nor must the same or any part 

4 thereof be paid in advance of the commencement of the work, 

5 but the contract price must, by the terms of the contract, be 

6 made payable in installments at specified times after the com- 

7 mencement of the work, or on the completion of specified 

8 portions of the work, or on the completion of the whole work; 

9 provided, that at least twenty-five per cent of the whole con- . 

10 tract price must be made payable at least thirty-five days after 

11 the final completion of the contract. No payment made prior 

12 to the time when the same is due, under the terms and 

13 conditions of the contract, is valid for the purpose of defeat- 

14 ing, diminishing, or discharging any lien in favor of any 

15 person, except the contractor, but as to such liens, such 

16 payment must be deemed as if not made, and shall be 

17 applicable to such liens, notwithstanding that the contractor 

18 to whom it was paid may thereafter abandon his contract, or 

19 be or become indebted to the reputed owner in any amount for 

20 damages or otherwise, for non-performance of his contract or 

21 otherwise. As to all liens, except that of the contractor, the 
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22 whole contract price shall be payable in money, and must not 

23 be diminished by any prior or subsequent indebtedness, offset, 

24 or counterclaim, in favor of the reputed owner and against the 

25 contractor; no alteration of any such contract shall affect any 

26 lien acquired under the provisions of this chapter. In case 

27 sucl\ contracts and alterations thereof do not conform sub- 

28 stantially to the provisions of this section, the labor done and 

29 materials furnished by all persons except the contractor shall 

30 be deemed to have been done and furnished at the personal 
31* instance and request of the person who contracted with the 

32 contractor, and they shall have a lien for the value thereof. 

33 Any of the persons mentioned in section eleven hundred and 

34 eighty-three, except the contractor, may at any time give to the 

35 reputed owner a written notice that they have performed labor 

36 or furnished materials, or both, to the contractor, or other 

37 person acting by authority of the reputed owner, or that they 

38 have agreed to do so, stating in general terms the kind of labor 

39 and materials, and the name of the person to or for whom 

40 the same was done or furnished, or both, and the amount in 

41 value, as near as may be, of that already done or furnished, or 

42 both, and of the whole agreed to be done or furnished, or both. 

43 Such notice may be given by delivering the same to the reputed 

44 owner personally, or by leaving it at his residence or place of 

45 business, with some person in charge, or by delivering it to 

46 his architect, or by leaving it at his residence or place of 

47 business, with some person in charge, or by posting it in a 

48 conspicuous place upon the mining claim or improvement. No 

49 such notice shall be invalid by reason of any defect of form, 

50 provided it is sufficient to inform the reputed owner of the 

51 substantial matters herein provided for, or to put him upon 

52 inquiry as to such matters. Upon such notice being given, 

53 it is the duty of the person who contracted with the con- 

54 tractor to, and he shall, withhold from his contractor, or from 

55 any other person acting under such reputed owner, and to 

56 whom by said notice the said labor or materials, or both, have 

57 been furnished, or agreed to be furnished, sufficient money due, 

58 or that may become due to such contractor, or other person, to 

59 answer such claim and any lien that may be filed therefor 
50 for record under this chapter, including counsel fees, not 

61 exceeding one hundred dollars in each case, besides reasonable 

62 costs provided for in this chapter. 

The words "where the same exceeds one thousand dollars" are 
inserted in the first line. See 82 Cal. 42; 86 Cal. 222; 119 Cal. 180. 
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Section 1191. That section eleven hundred and ninety-one read: 

Section 1191. Any person who, at the request of the owner 

2 of any lot in any incorporated city or town, grades, fills in, 

3 or otherwise improves the same, or the street or sidewalk in 

4 front of or adjoining the same, or constructs any area, 
6 vault, cellar, or room, under said sidewalk, or makes ahy 

6 improvements in connection therewith, has a lien upon such lot 

7 for his work done and materials furnished. 

"Reputed'' is omitted before *' owner," because the provision as it 
now stands was declared to be unconstitutional in Santa Cruz, etc, Co. 
V. Lyons, 117 Cal. 213, 214. 

Section 1196. That section eleven hundred and ninety-six be 
repealed, because the exemption therein provided for has been inserted 
in subdivision sixteen of section six hundred and ninety. 

Section 1203. That section twelve hundred and three read: 

Section 1203. Every contract required to be filed under 

2 the provisions of this chapter must be accompanied by a good 

3 and sufficient bond in an amount equal to at least twenty-five 

4 per cent of the contract price, conditioned for the faithful 

5 performance of the contract by the contractor, and for the 

6 payment by him to all persons who perform labor for or 

7 furnish materials to him, or to any subcontractor, which said 

8 bond must be filed at the same time and in the same manner 

9 as herein provided for the filing of such contract or memo- 

10 randum thereof. Said bond must be executed by the contractor 

11 with at least two sureties, and must, by its terms, be made to 

12 inure to the benefit of any and all persons who perform labor 

13 for or furnish materials to' the contractor, or any person acting 

14 for him or by his authority; and any such person shall have 

15 an action to recover upon said bond, against the principal and 

16 sureties, or either of them, for the value of such labor or 

17 materials, or both, not exceeding the amount of the bond; but 

18 such action does not affect his lien, nor any action to foreclose 

19 the same, except that there shall be but one satisfaction of his 

20 claim, with costs and counsel fees. Any failure to comply 

21 with the provisions of this section renders the owner and 

22 contractor jointly and severally liable in damages to any and 

23 all material men, laborers, and subcontractors entitled to liens 

24 upon the property affected by said contract. 

Specifies what shall be the condition of the bond, and that it shall be 
executed by the contractor with at least two sureties. 
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The chapter of the code " Relating to Certain Liens for Salaries and 
Wages" has been entirely rewritten by us without any attempt to 
change what we believe to have been intended to be expressed by the 
present chapter. It appears to us to be very ambiguous and otherwise 
imperfect. We have, therefore, rewritten each of the sections and have 
added a new section to be numbered twelve hundred and eight. These 
sections are as follows: 

Section 1204. When any assignment, whether voluntary or 

2 involuntary, is made for the benefit of the creditors of the 

3 assignor, or results from any proceeding in insolvency com- 

4 hfienced against him, the wages and salaries of miners, 

5 mechanics, salesmen, servants, clerks, laborers, and other 

6 persons, for services rendered for him within sixty days prior 

7 to such assignment, or to the commencement of such proceed- 

8 ing, and not exceeding one hundred dollars each, constitute 

9 preferred claims, and must be paid by the trustee or assignee 

10 before the claim of any other creditor of the assignor or 

11 insolvent. 

Section 1205. Upon the death of any employer, the wages, 

2 not exceeding one hundred dollars in amount, of each miner, 

3 mechanic, salesman, clerk, servant, laborer, or other employe, 

4 for work done or services rendered within sixty days prior to 

5 such d£ath, must be paid before any other claim against the 

6 estate of such employer, except his funeral expenses, and 

7 expenses of the last sickness, the allowance to the widow and 

8 infant children, and the charges and expenses of administration. 

Section 1206. Upon the levy of any attachment or execu- 

2 tion, not founded upon a claim for labor, any miner, mechanic, 

3 salesman, servant, clerk, laborer, or other person who has 

4 performed work or rendered services for the defendant within 

5 sixty days prior to the levy, may file a verified statement of 

6 his claim therefor with the officer executing the writ, and 

7 give copies thereof to the debtor and the creditor, and such 

8 claim, not exceeding one hundred dollars, unless disputed, 

9 must be paid by such officer from the proceeds of such levy 

10 remaining in his hands at the filing of such statement. If 

11 any claim is disputed, within the time, and in the manner 

12 prescribed in section twelve hundred and seven, the claimant 

13 must within ten days thereafter commence an action for the 

14 recovery of his demand, which action must be prosecuted with 

15 due diligence, or his claim to priority of payment is forever 

16 barred. The officer must retain in his possession until the 

17 determination of such action so much of the proceeds of the 
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18 writ as may be necessary to satisfy the claim, and if the 

19 claimant recovers judgment, the officer must pay the same, 

20 including the costs of suit, from such proceeds. 

Section 1207. Within five days after receiving a copy of 

2 the statement provided for in the preceding section, either the 

3 debtor or the creditor may file with the officer a verified state- 

4 ment denying that any part of such claim is due for services 

5 rendered within sixty days next preceding the levy of the 

6 writ, or denying that any part of such claim, beyond a sum 

7 specified, is so due. If a part of the claim is admitted to be 

8 due, and the claimant nevertheless brings suit and does not 

9 recover more than the amount so admitted, he cannot recover 

10 costs, but the costs must be adjudged against him, and the 

11 amount thereof deducted from the sum found due him. 

Section 1208. If the claims presented under section twelve 

2 hundred and six and not disputed, or, if disputed, established 

3 by judgment, exceed the proceeds of the writ not disposed of 

4 before their presentation, such proceeds must be distributed 
6 among the claimants in proportion to the amount of their 
6 respective claims. 

Section 1209. That section twelve hundred and nine read: 

Section 1209. The following acts or omissions in respect to 

2 a court of justice, or proceedings therein, are contempts of the 

3 authority of the court: 

4 1. Disorderly, contemptuous, or insolent behavior toward 

5 the judge while holding the court, tending to interrupt the due 

6 course of a trial or other judicial proceeding; 

7 . 2. A breach of the peace, boisterous conduct, or violent dis- 

8 ^turbahce, tending to interrupt the due course of a trial or 

9 other judicial proceeding; 

10 3. Misbehavior in office, or other willful neglect or violation 

11 of duty by an attorney, counsel, clerk, sheriff, coroner, or 

12 other person, appointed or elected to perform a judicial or 

13 ministerial service; 

14 4. Abuse of the process or proceedings of the court, or falsely 

15 pretending to act under authority of an order or process of 

16 the court; 

17 5. Disobedience of any lawful judgment, order, or process 

18 of the court; 

19 6. Assuming to be an officer, attorney, or counselor of a court, 

20 and acting as such, without authority; 
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21 7. Rescuing any person or property in the custody of an 

22 officer by virtue of an order or process of such court; 

23 8. Unlawfully detaining a witness, or party to an action, 

24 while going to, remaining at, or returning from the court 

25 where the action is on the calendar for trial; 

26 9. Any other unlawful interference with the process or pro- 

27 ceedings of a court; 

28 10. Disobedience of a subpoena duly served, or refusing to 

29 be sworn or answer as a witness; 

30 11. When summoned as a juror in a court, neglecting to 

31 attend or serve as such, or improperly conversing with a party 

32 to an action, to be tried at such court, or with any other 

33 person, in relation to the merits of such action, or receiving a 

34 communication from a party or other person in respect to it, 

35 without immediately disclosing the same to the court; 

36 12. Disobedience by an inferior tribunal, magistrate, or 

37 officer, of the lawful judgment, order, or process of a superior 

38 court, or proceeding in an action or special proceeding contrary 

39 to law, after such action or special proceeding is removed from 

40 the jurisdiction of such inferior tribunal, magistrate, or officer. 

In subdivision four ^'deceit" is omitted, and in place thereof are 
substituted the words "falsely pretending to act under authority of an 
order or process of the court.'' From subdivision twelve has been 
omitted the sentence, " Disobedience of the lawful orders or process of a 
judicial officer is also a contempt of the authority of such officer." This 
matter is already covered by sections one hundred and seventy-seven 
and one hundred and seventy-eight. The last sentence of subdivision 
twelve, declaring that no speech reflecting upon or concerning a court 
shall be treated as a contempt, unless made in its presence while in 
session, has been omitted, because it has, in effect, already been held to 
be unconstitutional. 

Section 1210. That section twelve hundred and ten read: 

Section 1210. Every person dispossessed or ejected from 

2 any real property by the judgment or process of any court 

3 of competent jurisdiction, who, not having right so to do, 

4 reenters into or upon or takes possession of any such real 

5 property, or induces or procures any person not having 

6 right so to do, or aids or abets him therein, is guilty of a con- 
l 7 tempt of the court by which such judgment was rendered or 
1 8 from which such process issued. Upon a conviction for 
1 9 such contempt the court must immediately issue an alias 
X 10 process, directed to the proper officer, and requiring him to 
 1 1 restore such possession to the party entitled under the original 
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12 judgment or process, or to his lessee, grantee, or successor 

13 in interest, and no appeal from the order directing the issu- 

14 ance of an alias writ of possession stays the execution thereof, 

15 unless a written undertaking is executed on the part of the 

16 appellant, with two or more sureties, to the eflFect that he 

17 will not commit or suffer to be comtnitted any waste thereon, 

18 and if the order is affirmed, or the appeal dismissed, he will 

19 pay the value of the use and occupation of the property from 

20 the time of his unlawful reentry until the delivery of the 

21 possession thereof, pursuant to the judgment or order, not 

22 exceeding a sum to be fixed by the judge of the court by which 

23 the order for the alias writ was made, and which must be 

24 specified in the undertaking. 

Substitutes *' or to his lessee, grantee, or successor in interest " for 
''or to his lessor or to his grantor." 

Section 1217. That section twelve hundred and seventeen read: 

Section 1217. When the person arrested has been brought 

2 up or appeared, the court must proceed to investigate the 

3 charge, and must hear any answer which the person arrested 

4 may make to the same, and may examine witnesses for or 

5 against him, for which an adjournment may be had from time 

6 to time, if necessary. If the contempt 'charged was not com- 

7 mitted in the immediate view and presence of the court, and 

8 consists in disorderly, contemptuous, or insolent behavior 

9 toward the judge, or in a speech or publication reflecting upon 

10 or concerning the judge, the judge toward whom such behavior 

11 was directed, or upon or concerning whom such reflection was 

12 made, is disqualified to conduct such investigation,' 

Disqualifies a judge from acting in proceedings for the punishment 
of contempts not committed in his presence where he is interested and 
is the person reflected upon. 

Section 1218. That section twelve hundred and eighteen read: 

Section 1218. Upon the answer and evidence taken the 

2 court must determine whether the person proceeded against is 

3 guilty of the contempt charged, and if it is adjudged that 

4 he is guilty of the contempt, a fine may be imposed on him 

5 not exceeding five hundred dollars, or he may be imprisoned 

6 not exceeding five days, or both. If the contempt consists in 

7 disobedience of a lawful judgment, order, or process of the 

8 court, or an unlawful interference with the process of the 

9 court, whereby any party to the action or proceeding has suffered- 
10 damage, the person found guilty thereof must also be adjudged 
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11' to pay to the party so aggrieved the full amount of such damage 

12 and the costs of the proceeding, and be imprisoned until 

13 he make such paym^it. 

Requires one guilty of contempt to pay to his adversary the damages 
suffered therefrom. 

Section 1222. That section twelve hundred and twenty-two read: 

Section 1222. If the contempt is committed in the imme- 

2 diate view and presence of the court, or judge at chambers, the 

8 judgment and orders of the court or judge with respect thereto 

4 are final and conclusive. In all other cases, a judgment by 

5 which any punishment is imposed for contempt may be reviewed 

6 on appeal by the supreme court. Such appeal must be taken 

7 within five days from the entry of the judgment, and the 

8 record therein shall consist of the notice of appeal, the judg- 

9 ment appealed from, and a bill of exceptions prepared and 

10 settled as provided in chapter five of title seven of part two of 

11 the Penal Code. The execution of the judgment is not stayed 

12 by the appeal, unless upon the filing of a certificate of probable 

13 cause, as provided in section twelve hundred and forty-three 

14 of the Penal Code, and the filing of an undertaking as provided 

15 in sections nine hundred and forty-one and nine hundred and 

16 forty-two of this code. If the contempt consists in the omission 

17 to obey an order of the court requiring the appellant to per- 

18 form an act which is yet in his power to perform, the execution 

19 of the judgment is not stayed by the appeal unless the appellant 

20 also files an undertaking as provided in sections nine hundred 

21 and forty-three, nine hundred, and forty-four, and nine hun- • 

22 dred and forty-five of this code. If the contempt consists in 

23 disobedience to an order of the court prohibiting the perform- 

24 ance of an act by the appellant, the execution of the judgment 

25 is not stayed by the appeal unless the appellant also files an 

26 undertaking, in an amount to be fixed by the court by which 

27 the order was made, to the effect that, pending the appeal, he 

28 will refrain from doing such act, and will obey the orders of the 

29 appellate court with respect thereto. The provisions of sections 

30 nine hundred and forty-seven and nine hundred and forty- 

31 eight of this code apply to such undertakings. The provisions 

32 of title nine of part two of the Penal Code, so far as the same 

33 are applicable, govern the proceedings upon such appeal, 

34 subject to the provisions of this section. 

Provides that, in certain cases, a judgment punishing for contempt 
may be reviewed upon appeal, and the proceedings to be taken for, and 
during the pendency of, the appeal. Except in the one case where the 
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contempt is committed in the immediate View and presence of the court, 
there seems to be no reason why an appeal should not be allowed. The 
power to punish for contempt is an extremely important one, and 
cannot be dispensed with. But it is an invidious power, and there is 
always a large class of well-meaning persons who complain bitterly of 
its exercise. It ought, therefore, to be hedged about with all proper 
restrictions, and there will then be less danger of radical alterations 
instigated by persons unfriendly to the law. 

Section 1228. That section twelve hundred and twenty-eight read : 

Section 1228. The application must be in writing, and must 

2 set forth: 

3 1. That at a meeting of the stockholders or members called 

4 for that purpose, the dissolution of the corporation was resolved 

5 upon by a vote of two thirds of the members or .of the holders 

6 of two thirds of the subscribed capital stock; 

7 2. That all claims and demands against the corporation have 

8 been satisfied and discharged. 

Section 1230. That section twelve hundred and thirty read: 

Section 1230. Upon the filing of the application, the clerk 

2 must give notice of the same for such time as the court may 

3 order, but not less than thirty nor mare than fifty days, by 

4 publication in some newspaper published in the county; and 
6 if there is none such, then by notices posted in three of the 
6 principal public places in the county. 

To provide for the notice to be given and by whom in proceedings 
for the voluntary dissolution of corporations. 

Section 1234. That section twelve hundred and thirty-four read: 

Section 1234. If the applicant is a savings and loan asso- 

2 elation, or engaged in the business of receiving money on 

3 deposit, and there is any unclaimed deposit or dividend in its 

4 hands belonging to a person whose whereabouts are unknown 

5 to the trustees, directors, or other officers presenting the appli- 

6 cation, the application must set forth the name of the person 

7 making such deposit, or entitled to such dividend, the time 

8 when such deposit was made or dividend declared, the residence, 

9 if known, of such person at the time of such deposit, the 

10 amount of such deposit or dividend, and the fact that the 

11 whereabouts of such person are unknown. The same facts 

12 must be stated in the notice of the application given by the 

13 clerk. If, at any time before the expiration of the time of 

14 publication, any person files a claim to such deposit or 
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15 dividend, the court must, at the hearing and upon five days' 

16 notice to him, hear and determine his claim, and, if such 
' 17 claim is established, order such money to be paid to him. All 

18 such deposits or dividends not so claimed, or as to which no 

3 9 claim shall be established, must, upon order of the court, be 

20 paid into the state treasury, accompanied with a copy of the 

21 order, which must set forth the facts hereinbefore required to 

22 be stated concerning such deposits or dividends; and, upon 

23 production of the treasurer's receipt for such payment, the 

24 court may proceed to declare the corporation dissolved as in 

25 other cases. All unclaimed deposits and dividends so paid into 

26 the state treasury must be received, invested, accounted for, 

27 and paid out, in the same manner and by the same officers as 

28 is provided by law in the case of escheated estates, and in 

29 section twelve hundred and seventy-two. 

" Known" is changed to " unknown," to correct a clerical error. 

Section 1255. That section twelve hundred and fifty-five read: 

Section 1255. If the plaintiff", in his complaint, or by notice 

2 served and filed at least ten days before the trial, offers to permit 

3 judgment to be taken against him and in favor of any defend- 

4 ant for a sum specified, and the verdict is not for any greater 

5 sum, such defendant must not be allowed any costs incurred 

6 after the making of such offer, and the plaintiff may recover 

7 from such defendant such of his costs incurred after the making 

8 of the offer, as the court, in its discretion, deems just. Other- 

9 wise no costs must be allowed against any defendant, and 

10 every defendant to whom damages are awarded shall recover 

11 his costs, which must be deemed to be a part of the assessment 

12 in his favor. 

Changes the rule as to costs in eminent domain proceedings, so that 
if plaintiff offfers to permit judgment to be taken against him, and the 
offer is refused, and the verdict is not for a larger sum, he is not subject 
to the costs accruing after the offer, and may recover his costs incurred 
thereafter, and that in all other cases the defendant is entitled to his 
costs. The present section is probably unconstitutional. See Constitu- 
tion, Section 14, Article I; San Francisco v. OollinSy 98 Cal. 259. 

 

Section 1257. That section twelve hundred and fifty-seven read: 

Section 1257. The provisions of part two of this code 

2 relative to new trials and appeals apply to the proceedings 

3 mentioned in this title, except in so far as they are inconsistent 

4 therewith. Upon the payment of the sum of money^assessed, 

5 and the execution of the bond to build the fences and cattle- 
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6 guards as provided in section twelve hundred and fifty-one, 

7 the plaintiff is entitled to take and hold possession of the 

8 property sought to be condemned, and to improve and devote 

9 it to the public use in question. Neither a motion for a new 

10 trial, nor an appeal, shall, after such payment and the filing of 

11 such bond, in any manner retard the contemplated use and 

12 improvement. Any money deposited, as provided in section 

13 twelve hundred and fifty-four, must be applied to the payment 

14 of the sum assessed, and the balance, if any, returned to the 

15 plaintiff. 

The amendment simply omits a number of superfluous words. 

Section 1269. That section twelve hundred and sixtv-nine read: 

SJECTiON 1269. When the attorney-general is informed that 

2 any real estate has escheated to this state, he must file an 

3 information, in behalf of the state, in the superior court of the 

4 county in which such estate, or any part thereof, U situated, 

5 setting forth a description of the estate, the name of the person 

6 last seized, the name of the occupant and person claiming such 

7 estate, if known, and the facts and circumstances in conse- 

8 quence of which the estate is claimed to have escheated, with 

9 an allegation that, by reason thereof, the State of California has 

10 right by law to such estate. Upon such information, a sum- 

11 mons must issue to such claimant and occupant requiring 

12 them to appear and answer the information within the time 

13 allowed by law in civil actions; and the court must make an 

14 order setting forth briefly the contents of the information, and 

15 requiring all persons interested in the estate to appear and 

16 show cause, if any they have, within forty days from the date 

17 of the order, why the same should not vest in this state; which 

18 order must, prior to the expiration of such time, be published 

19 for at least one month, in a newspaper published in the county, 

20 if one is published therein, and in case no newspaper is 

21 published in the county, in some other newspaper in this state. 

Requires the summons, when an estate is claimed to have escheated, 
to be directed to the claimant and to the occupant, and makes the 
publication sufficient if for one month prior to the hearing. 

Section 1271. That section twelve hundred and seventy-one read: 

Section 1271. All persons named in the information may 

2 appear and answer, and may traverse or deny the facts stated 

3 in the information, the title of the state to lands and tene- 

4 ments therein mentioned, at any time before the time for 

5 answering expires, and any other person claiming an interest 

9— ccp 
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6 in such estate may appear and be made a defendant, and bj 

7 motion for that purpose in open court within the time allowed 

8 for answering; and if no person appears and answers within 

9 the time, then judgment must be rendered that the state be 

10 seized of the lands and tenements in such information claimed. 

11 But if any person appears and denies the title set up by the 

12 state, or traverses any material fact set forth in the information, 

13 the issue of fact must be tried as issues of fact are tried in 

14 civil actions. If, after the issues are tried, it appears from the 

15 facts found or admitted that the state has good title to the land 

16 and tenements in the information mentioned, or any part 

17 thereof, judgment- must be rendered that the state is seized 

18 thereof, and that it recover costs of suit against the defendants. 

19 In any judgment rendered, or that has heretofore been rendered, 

20 by any court of competent jurisdiction, escheating real prop- 

21 erty to the state, on motion of the attorney-general, the court 

22 must make an order that said real property be sold by the 

23 sheriff of the county where the same is situate, at public sale, 

24 for gold coin, after giving such notice of the time and place of 

25 sale as may be prescribed by the court in the said order; that 

26 the sheriff shall, within five days after such sale, make a report 

27 thereof to the court, and upon the hearing of said report, the 

28 court may examine the said report and witnesses in relation to 

29 the same, and if the proceedings were unfair, or the sum bid 

30 disproportionate to the value, or if it appears that a sum 

31 exceeding such bid at least ten per cent, exclusive of the 

32 expense of a new sale, may be obtained, the court may vacate 

33 the sale, and direct another sale to be had, of which notice 

34 must be given, and the sale in all respects conducted as if no 

35 previous sale had taken place. If an offer of ten per cent 

36 more in amount than that named in the report is made to the 

37 court in writing, by a responsible person, the court may, in its 

38 discretion, accept such offer, and confirm the sale to such per- 

39 son, or order a new sale. If it appears to the court that the 

40 sale was legally made, and fairly conducted, and that the sum 

41 bid is not disproportionate to the value of the property sold, 

42 and that a sum exceeding such bid at least ten per cent, 

43 exclusive of the expense of a new sale, cannot be obtained, or 

44 if the increased bid above mentioned be made and accepted by 

45 the court, the court must make an order confirming the sale, 

46 and directing the sheriff, in the name of the state, to execute 

47 to the purchaser or purchasers a conveyance of said property 

48 sold; and said conveyance vests in the purchaser or purchasers 

49 all the right and title of the state therein; and the sheriff must, 
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50 out of the proceeds of such sale, pay the cost of said proceed- 

51 ings incurred on behalf of the state, including the expenses of 

52 making such sale, and also an attorney's fee, if additional 

53 counsel was employed in said proceedings, to be fixed by the 

54 court, not exceeding ten per cent on the amount of such sale, 

55 and the residue thereof must be paid by said sheriff into the 

56 state treasury. 

Substitutes "a sum exceeding such bid at least ten per cent" for " a 
greater sum than ten per cent." 

Section 1272. That section twelve hundred and seventy- two read: 

Section 1272. Within twenty years after judgment in any 

2 proceeding had under this title, a person not a party or privy 

3 to such proceeding may file a petition in the superior court of 

4 the county of Sacramento, showing his claim or right to the 

5 property, or the proceeds thereof. A copy of such petition 

6 must be served on the attorney-general at least twenty days 

7 before the hearing of the petition, who must answer the same; 

8 and the court thereupon must try the issue as issues are tried 

9 in civil actions, and if it is determined that such person is 

10 entitled to the property, or the proceeds thereof, it must order 

11 the property, if it has not been sold, to be delivered to him, or 
^ 12 ^ if it has been sold and the proceeds paid into the state treasury, 

13 then it must order the controller to draw his warrant on the 

14 treasury for the payment of the same, but without interest or 

15 cost to the state, a copy of which order, under the seal of the 

16 court, shall be a sufl&cient voucher for drawing such warrant. 

17 All persons who fail to appear and file their petitions within 

18 the time limited are forever barred; saving, however, to infants, 

19 and persons of unsound mind, the right to appear and file their 

20 petitions at any time within the time limited, or within five 

21 years after their respective disabilities cease. 

Omits the words *' married women or persons beyond the limits of the 
Unite4 States" from the saving clause. 

Section 1276. That section twelve hundred and seventy-six read: 

Section 1276. All applications for change of names must 

2 be made to the superior court of the county where the person 

3 whose name is proposed to be changed resides, by petition, 

4 signed by such person; and if such person is under twenty-one 

5 years of age, if a male, and under the age of eighteen years, if 

6 a female, by one of the parents, if living, or if both are dead, 

7 then by the guardian; and if there is no guardian, then by 
. 8 some near relative or friend. The petition must specify the 
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9 place of birth and residence of such person, his or her present 

10 name, the name proposed, and the reason for such change of 

11 name; and must, if the father of such person is not living, 

12 name, as far as known to the petitioner, the near relatives of 

13 such person, and their place of residence. Any religious, be- 

14 nevolent, literary, scientific, or other corporation, or any cor- 

15 poration bearing or having for its name, or using or being 

16 known by the name of, any benevolent or charitable order or 

17 society, may, by petition, apply to the superior court of the 

18 county in which its articles of incorporation were originally 

19 filed, or in which the property of such corporation is situated, 

20 for a change of its corporate name. Such petition must be 

21 signed by a majority of the directors or trustees of the cor- 

22 poration, and must specify the date of the formation of the 

23 corporation, its present name, the name proposed, and the 

24 reason for such change of name. Upon filing such petition on 

25 behalf of such corporation, the same proceedings may be had, 

26 as upon applications for changes of names of natural persons. 

The clause prohibiting banking corporations from using the name of 
a friendly association is omitted as meaningless and not germane to the 
subject-matter of the section. 

Section 1277. That section twelve hundred and seventy-seven^ read: 

Section 1277. A copy of such petition must be published 

2 for four successive weeks, in some newspaper printed in the 

3 county, if a newspaper is printed therein, but if no newspaper 

4 is printed in the county, a copy of such petition must be 

5 posted at three of the most public places in the county for a 

6 like period, and proof must be made of such publication or 

7 posting before the petition can be considered. 

"Proofs" changed to *' proof " and "or posting" inserted. 

Note respecting chapter on the Probate of Wills. — Articles I and II of 
this chapter are improperly arranged, some of the matter in each 
belonging to the other. The amendments suggested are for the purpose 
of effecting a more proper arrangement of the sections and of providing 
for but one contest of a will, whether before or after probate. The sub- 
stance of section thirteen hundred and seven is transferred to Article II, 
and the substance of sections thirteen hundred and sixteen, thirteen 
hundred and seventeen, and thirteen hundred and eighteen, and a part 
of section thirteen hundred and fifteen, to Article I. Article I consists 
of sections twelve hundred and ninety-eight to thirteen hundred and 
eleven, and Article II of sections thirteen hundred and fourteen to 
thirteen hundred and eighteen. Sections not particularly mentioned 
are to remain in their present form. 
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Section 1300. That section thirteen hundred reiad: 

Section 1300. A petition for the probate of a will must 

2 show: 

3 1. The jurisdictional facts; 

4 2. Whether the person named as executor consents to act, or 

5 renounces his right to letters testamentary; 

6 3. The names and residences of the heirs, devisees, and 

7 legatees of the decedent, so far as known to the petitioner, and 

8 whether any of them are minors, and if so who; 

9 4. The probable value and character of the property of the 

10 estate; 

11 5. The name of the person for whom letters testamentary 

12 are prayed. 

13 No defect of form, or in the statement of jurisdictional facts 

14 actually existing, shall make void the probate of a will. 

Requiring the names of the legatees to be stated, and excusing a state- 
ment of the names and ages except in the case of minors. 

Section 1304. That section thirteen hundred and four read: 

Section 1304. A copy of the notice of the time appointed . 

2 for the probate of the will must be addressed to the person 

. 3 named as executor, if he is not the petitioner, also to any 

4 person named as co-executor not petitioning, at their places of 

5 residence, if known to the petitioner, and deposited in the 

6 postofl&ce, with the postage thereon prepaid, at least ten days 

7 before the hearing. Proof of mailing the copies of the notice 

8 must be made at the hearing. Personal service of copies of 

9 the notice at least ten days before the day of hearing is equiva- 
10 lant to mailing. 

Excuses the mailing of notice to the heirs of the testator resident 
in the state, for the reason that it is not possible to know, in many 
, instances, who are such heirs, and the present section gives rise to 
unnecessary doubts respecting the validity of the proceedings. 

Section 1306. That section thirteen hundred and six read: 

Section 1306. At the time appointed for the hearing, or 

2 the time to which the hearing may have been postponed, the 

3 court, unless the parties appear, must require proof that the 

4 notice has been given, which being made, the court must hear 

5 testimony in proof of the will, unless some person interested 

6 has appeared to contest the will. 

Adds to the section '^ unless some person interested has appeared to 
contest the will." 
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Section 1307. That section thirteen hundred and seven read: 

Section 1307. If no person appears to contest the probate 

2 of a will, the court may admit it to probate on the testimony 

3 of one of the subscribing witnesses only, if he testifies that 

4 the will was executed in all particulars as required by law, 

5 and that the testator was of sound miild at the time of its 

6 execution. If it appears at the time fixed for the hearing that. . 

7 none of the subscribing witnesses resides in the county, but 

8 that the deposition of one of them can be taken elsewhere, 

9 the court must direct it to be taken, and may authorize a 

10 photographic copy of the will to be made and to be presented 

11 to such witness on his examination, who may be asked the 

12 same questions with respect to it and the handwriting of him- 

13 self, the testator, and the other witness, as would be pertinent 

14 and competent if the original will were present. If neither 

15 the attendance in court nor the deposition of any of the sub- 

16 scribing witnesses can be procured, the court may admit the 

17 ^testimony of any other witness as provided in section thirteen 

18 hundred and seventeen. 

Consists of present section thirteen hundred and eight, to which is 
added a provision respecting the taking of the depositions of the sub- 
scribing witnesses to the will when they reside out of the county. 

Section 1308. That section thirteen hundred and eight read: 

Section 1308. The testimony of such witness, reduced to 

2 writing and signed by him, is good evidence in any subsequent 

3 contest, if the witness is dead, or has permanently removed 

4 from this state. 

Consists of the matter now in section thirteen hundred and sixteen. 

Section 1310. That a new section be added to be numbered thirteen 
hundred and ten, to read: 

Section 1310. If the court is satisfied, upon the proof taken, 

2 that the will was duly executed, and that the testator at the 

3 time of its execution was of sound and disposing mind, and 

4 not acting under duress, menace, fraud, or undue influence, a 

5 certificate of the proof and the facts found, signed by the judge 

6 and attested by the seal of the court, must be attached to the 

7 will. 

Section 1311. That a new section be added to be numbered thirteen 
hundred and eleven, to consist of the matter now in section thirteen 
hundred and eighteen, and to read: 

Section 1311. The will, and a certificate of the proof thereof, 
2 must be filed and recorded by the clerk, and the same, when 
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3 SO filed and recorded, constitutes part of the record in the 

4 cause or proceeding. All testimony must be filed by the clerk. 

Sections 1312, 1313. That sections thirteen hundred and twelve and 
thirteen hundred and thirteen be repealed, because their substance is 
incorporated in sections thirteen hundred and fourteen and thirteen 
hundred and fifteen. 

Section 1314. That section thirteen hundred and fourteen read: 

Section 1314. At the time appointed for the hearing, or at 

2 the time to which the hearing may have been postponed, 

3 any person interested may appear and contest the will. If 

4 any such contestant is a minor, he may contest the will 

5 through his guardian. Written grounds of opposition to the 

6 probate of the will must be filed, and a copy thereof musj; be 

7 served on the petitioner. Upon the filing of the opposition, a 

8 citation must be issued, upon the order of the court, to the 

9 executors named in the will, to all the devisees and legatees 

10 mentioned in the will, to all the heirs of the decedent so far as 

11 known,, and generally to all persons unknown who have or 

12 claim any interest in the estate, which citation must require 

13 them to appear before the court, on some day therein specified, 

14 to answer the opposition. The day so specified must be not 

15 less than eighty nor more than ninety days from the issuing 

16 of the citation. The citation must be published for two months 

17 in some newspaper published in the county, to be designated 

18 by the court, and must be personally served upon each of the 

19 persons named therein who can be found within the state, at 

20 least thirty days before the return day thereof. The opposition 

21 must be accompanied by the affidavit of the contestant, setting 

22 forth the name and place of residence of each of the heirs, 

23 devisees, and legatees, so far as known to him, and so far as he 

24 can ascertain by diligent inquiry. If the residence of any such 

25 person is without the state, a copy of the citation must, at or 

26 before the date of its first publication, be mailed to such person 

27 at his postoffice address, if known. The first publication of 

28 the citation must be within seven days from the date of its 

29 issuance. On the day designated in the citation, or within 

30 such further time, not exceeding ten days, as may be granted 

31 by the court, the petitioner, or any person interested in the 

32 estate or in the will, may answer such opposition, or may demur 

33 thereto upon any of the grounds of demurrer provided for in 

34 chapter three of title six of part two of this code. If the 

35 demurrer is sustained, the court must allow the contestant a 

36 reasonable time, not exceeding ten days, within which to amend 
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37 his oppositiQn. If the demurrer is overruled, the petitioner 

38 and others interested may jointly or separately answer the 

39 contestant's grounds, traversing or otherwise obviating or avoid- 

40 ing the objections. Any issues of fact thus raised, involving: 

41 1. The competency of the decedent to make a last will and 

42 testament; 

43 2. The freedom of the decedent at the time of the execution 

44 of the will from duress, menace, fraud, or undue influence; 

45 3. The due execution and attestation of the will by the 

46 decedent or subscribing witnesses; or, 

47 4. Any other questions substantially affecting the validity of 

48 the will; 

49 — Must, on request of either party in writing, filed three days 

50 prior to the day set for the hearing, be tried by a jury. If no 

51 jury is demanded, as above provided, the court must try and 

52 determine the issues joined. On the trial the contesant is 

53 plaintiff, and the petitioner and all other persons interested in 

54 the estate or in the will are defendants; and the judgment 

55 upon such contest is conclusive upon all persons in any 

56 manner interested in the estate or in the will. 

57 If more than one person appear as contestants, they shall be 

58 deemed co-plaintiffs, and such contests must be tried together 

59 as one contest. No contest can be dismissed until after the 

60 return day, nor then, except upon the consent of all parties 

61 who have appeared. A dismissal has the same effect as a final 

62 judgment against the contestants. A person is not interested 

63 within the meaning of this section unless the probate of the 

64 will would injuriously affect him in his property rights. 

This section contains the substance of sections thirteen hundred and 
seven and thirteen hundred and twelve, and also a provision that a 
person is not interested within the meaning of the section, unless the 
probate of the will will injuriously affect his property rights. This 
provision has been inserted, because it has been claimed that an heir or 
legatee may contest the will under the present section, though a suc- 
cessful contest by him can give him no greater interest in the property 
of the decedent. 

Section 1315. That section thirteen hundred and fifteen read: 

Section 1315. When a jury is demanded, the superior court 

2 must impanel a jury to try the case, in the manner provided 

3 for impaneling trial juries in civil cases; and the trial 

4 must be conducted in accordance with the provisions of part 

5 two, title eight, chapter four, of this code. A trial by the 
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6 court must be conducted ^s provided in part two, title eight, 

7 chapter five, of this code. 

Corresponds to present section thirteen hundred and thirteen. 

Section 1316. That section thirteen hundred and sixteen read: 

Section 1316. The jury, after hearing the case, must return 

2 a special verdict upoji the issues submitted to them by the 

3 court, upon which the judgment of the court must be rendered, 

4 either admitting the will to probate or rejecting it. In either 

5 case, the proofs of the subscribing witnesses must be reduced 

6 to writing. If the will is admitted to probate, the judgment, 

7 will, and proofs must be recorded. 

Corresponds to present section thirteen hundred and fourteen. 

Section 1317. That section thirteen hundred and seventeen read: 

Section 1317. If the will is contested, all the subscribing 

2 witnesses who are present in the county, and who are of sound 

3 mind, must be produced and examined, and the death, absence, 

4 or insanity of any of them must be satisfactorily shown to the 

5 court. If none of the subscribing ^witnesses resides in the 

6 county at the time appointed for proving the will, or if any 

7 subscribing witness is incompetent, or is unable to recollect the 

8 facts as to the sanity of the testator or the execution of the will, 

9 the court may admit the testimony of other witnesses to prove 

10 the sanity of the testator and the execution of the will; and as 

11 evidence of the execution it may admit proof of the handwrit- 

12 ing of the testator and of the subscribing witnesses, or any 

13 of them. The court may also authorize the taking of the 

14 deposition of a subscribing witness, and the making of a 

15 photographic copy of the will as provided in section thirteen 

16 hundred and seven. 

Consists of the matter now in section - thirteen hundred and fifteen, 
towhich are added the words "or if any subscribing witness is incom- 
petent, or is unable to recollect the facts as to the sanity of the testator 
or the execution of the will," and has a provision for the taking of 
depositions and the making of photographic copies of the will. 

Section 1318. That section thirteen hundred and eighteen read: 

Section 1318. If it appears from the verdict of the jury, or 

2 the decision of the court, that the will was duly executed, and 

3 that the testator at the time of its execution was of sound 

4 and disposing mind, and not acting under duress, menace, 

5 fraud, or undue influence, a certificate of the proof and the facts 
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6 found, signed by the judge and attested by the seal of the court, 

7 must be attached to the will. 

Corresponds substantially with present section thirteen hundred and 
seventeen. 

Section 1323. That section thirteen hundred and twenty-three read: 

Section 1323. When a copy of the will, and the probate 

2 thereof, duly authenticated, shall be produced by the executor, 

3 or by any other person interested in the will, with a petition 

4 for letters, the same must be filed, and the clerk of the court 

5 must appoint a time for the hearing; notice whereof must be 

6 given as hereinbefore provided for an original petition for the 

7 probate of a will. 

Inserts "clerk of the court" in place of *Hhe court or judge/' making 
the section correspond on this point with section thirteen hundred and 
thirteen. 

Section 1327. That section thirteen hundred and twenty-seven read: 

Section 1327. When a will has been admitted to probate, 

2 without the filing of any contest, any person interested as 

3 provided in section thirteen hundred and fourteen may, 

4 at any time within one year after such probate, contest the 

5 same or the validity of the will. For that purpose he must 

6 file in the court in which the will was proved, a petition in 

7 writing, containing his allegations against the validity of the 

8 will, or against the suflBciency of the proof, and praying that 

9 the probate may be revoked. 

Inserting "without the filing of any contest," and thereby excluding 
the right to contest a will if there has been a contest before probate. 

Section 1328. That section thirteen hundred and twenty-eight read: 

Section 1328, Upon filing the petition, and within one 

2 year after such probate, a citation must be issued to the 

3 executor of the will, or to the administrator with the will 

4 annexed, and to all the legatees and devisees mentioned in the 
6 will, or to their personal representatives, if any of them are 

6 dead, requiring them to appear before the court on some day 

7 therein specified, to show cause why the probate of the will 

8 should not be revoked. The citation may be served by publi- 

9 cation in the cases and in the manner provided in sections 

10 four hundred and twelve and four hundred and thirteen. If, 

11 at the time such publication is ordered, the day specified in the 

12 citation has passed, or must pass before such publication can 

13 be completed, the court must make an order continuing the 
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14 hearing to some later day, and a copy of such order must be 

15 published with the citation. 

Omits "(rf a regular term," because there are no terms of court, and 
provides the method of serving citations when personal service cannot 
be made. 

Section 1329. That section thirteen hundred and twenty-nine read: 

Section 1329. At the time appointed for showing cause, or 

2 at any time to which the hearing is postponed, proof having 

3 been made of service of the citation upon all of the persons 

4 named therein, the court must proceed to try the issues of fact 

5 joined in the same manner as an original contest of a will. 

Strikes out "personal service of the citation having been made upon 
any," and inserts "proof having been made of service of the citation 
upon all of the." 

Section 1330. That section thirteen hundred and thirty read: 

Section 1330. On written demand of either party, filed 

2 three days prior to the hearing, a trial by jury must be had as 

3 in cases of the contest of an original petition to admit a will 

4 to probate. If, upon hearing the proofs of the parties, the jury 

5 finds, or if no jury is had, the court decides, that the will is 

6 for any reason invalid, or that it is not sujKciently proved 

7 to be the last will of the testator, the probate must be annulled 

8 and revoked. 

Strikes out at the beginning of the section "in all cases of petitions 
to revoke the probate of a will wherein the original probate was granted 
without a contest." 

Section 1339. That section thirteen hundred and thirty-nine read: 

Section 1339. No will must be proved as a lost or destroyed 

2 will, unless the same is proved to have been in existence at 

3 the time of the death of the testator, or is shown to have been 

4 fraudulently destroyed in the lifetime of the testator, or to 

5 have been destroyed by him when he was not of sound and 

6 disposing mind, nor unless its provisions are clearly and 

7 distinctly proved by at least two credible witnesses. 

Inserts after "testator" "or to have been destroyed by him when he 
was not of sound and disposing mind." 

Section 1349. That section thirteen hundred and forty-nine read: 

Section 1349. The court admitting a will to probate, after 

2 the same is proved and allowed, must issue letters thereon to 

3 the persons named therein as executors who are competent to 
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4 discharge the trust, unless they, or either of them have 

5 renounced their right to letters and if no objection is made as 

6 provided in section thirteen hundred and fifty-one. In the 

7 order, the court must ascertain and determine the value of 

8 the property of the estate, which determination is conclusive 

9 for the purpose of giving notice to creditors, but for no other 
10 purpose. 

The woYds "who must appear and qualify" are omitted, and in their 
place are inserted " unless they or either of them have renounced their 
right to letters and if no," and the last sentence is added requiring the 
court to find the value of the estate for the purpose of fixing the time 
for which notice to creditors must be given.' 

Section 1350. That section thirteen hundred and fifty read: 

Section 1B50. No person is competent to serve as executor 

2 who, at the time the will is admitted to probate, is: 

3 1. Under the age of majority; 

4 2. Convicted of an infamous crime; 

5 3. Adjudged by the court incompetent to execute the duties 

6 of the trust by reason of drunkenness, improvidence, or want 

7 of understanding or integrity. 

The provision respecting the renouncement by executors is omitted 
and the matter provided for in section thirteen hundred and fifty-six. 

Section 1351. That section thirteen hundred and fifty-one read: 

Section 1351. Any person interested in the estate or will 

2 may file objections in writing to granting letters testamentary 

3 to the persons named as executors or any of them, and the 

4 objections must be heard and determined by the court; a 

5 petition may, at the same time, be filed for letters of adminis- 

6 tration with the will annexed. 

Inserting "estate or" before "will." 

Section 1356. That section thirteen hundred and fifty-six read: 

Section 1356. If no executor is named in the will, or if the 

2 sole executor or all the executors therein named are dead or 

3 incompetent, or renounce or fail to apply for letters, or to 

4 appear and qualify, letters of administration with the will 

5 annexed must be issued to the surviving wife or some com- 

6 petent person whom she may request to have appointed, or if 

7 there is no surviving wife, or if she makes no application or 

8 request, then to one or more of the legatees or devisees named 

9 in the will, or to some competent person whom he or they may 
10 request to have appointed, preference being given as between 
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11 them in the order specified in section thirteen hundred and 

12 sixty-five. Administrators with the will annexed have the 

13 same authority over the estates which executors named in 

14 the will would have, and their acts are as effectual for all 

15 purposes. 

The amendment consists of all the present section but the last 
sentence, and gives preference in issuing letters of administration, 
when the executor cannot or will not act, first, to the wife of the 
decedent, and second, to his legatees or devisees, on the ground that 
the persons most interested in the administration of the estate are the 
ones whom the testator would probably have selected had he known 
that the executor chosen by him could not or would not act. 

Section 1365. That section thirteen hundred and sixty-five read: 

Section 1365. Except as is by this code otherwise pro- 

2 vided, administration of the estate of a person dying intestate 

3 must be granted to some one or more of the persons here- 

4 inafter mentioned, or some competent person whom he or . 

5 they may request to have appointed, the relatives of the 

6 deceased being entitled to administer only when they are 

7 entitled to succeed to his personal estate, or some portion 

8 thereof; and they are, respectively, entitled thereto in the fol- 

9 lowing order: 

10 1. The surviving husband or wife; 

11 2. The children; 

12 3. The father or mother; 

13 4. The brothers; 

14 5. The sisters; 

15 6. The grandchildren; 

16 7. The next of kin entitled to share in the distribution of 

17 the estate; 

18 8. The public administrator; 

19 9. The creditors; 

20 10. Any person legally competent. 

21 If the decedent was a member of a partnership at the time 

22 of his decease, the surviving partner must in no case be 

23 appointed administrator of his estate. 

Inserts in the first part of the section "or some competent person 
whom he or they may request to have appointed," and omitting these 
words in subdivision one. It is intended- by these and subsequent 
amendments to harmonize all the sections which the supreme court has 
supposed to be conflicting. The present section being a general one, 
should, of course, be controlled by those referring to special cases. 
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Section 1366. That section thirteen hundred and sixty-six read: 

Section 1366. Of several persons claiming and equally 

2 entitled to administer^ males must be preferred to females, and 

3 relatives of the whole to those of the half blood, and when 

4 there is no such preference, the court may grant letters to one 

5 or more of such persons. 

Adds to the section " and when there is no such preference, the court 
may grant letters to one or more of such persons." This incorporates 
in this section all that portion of section thirteen hundred and sixty- 
seven which it is desirable to retain, and leaves that section free for the 
amendment hereafter suggested. The latter portion of section thirteen 
hundred and sixty-seven seems to be extremely unjust, and should be 
repealed. 

Section 1367. That section thirteen hundred and sixty-seven read: 

Section 1367. Administration may be granted to one or 

2 more competent persons, although not otherwise entitled to the 

3 same, at the written request of the person entitled, or of a per- 

4 son who would be entitled if a resident of the state, filed in 

5 the court. When the person making such request is a non- 

6 resident of the state, affidavits, taken ex parte before any 

7 officer authorized by the laws of this state to take acknowledg- 

8 ments and administer oaths out of this state, may be received 

9 as prima facie evidence of the identity of the party, if free 

10 from suspicion, and the fact is established to the satisfaction of 

11 the court. 

This is the substance of the present section thirteen hundred and 
seventy-nine, amended so as to obviate the narrow construction put by 
the supreme court on that section. We think the legislature intended 
the section to mean just what it will mean after this amendment, and 
certainly such ought to be the law. 

Section 1368. That section thirteen hundred and sixty-eight read: 

Section 1368. If the person entitled to administration is a 

2 minor or an incompetent person, letters must be granted to his 

3 or her guardian, if such guardian is competent and applies for 

4 letters. 

This section was probably intended tp mean, and will mean, if so 
amended, that where a single person would, if not a minor, be entitled 
to letters in preference to all others, his guardian, if competent and 
applying, is entitled to letters; but if there are two persons otherwise 
equally entitled, and one of them is a minor, the letters must be 
granted to the person not a minor. 
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Section 1371. That section thirteen hundred and seventy-one read: 

Section 1371. Petitions for letters of administration must 

2 be in writing, signed by the applicant or his counsel, and filed 

9 

3 with the clerk of the court, stating the facts essential to give 

4 the court jurisdiction of the case, and when known to the 

5 applicant, be must state the names, ages, and residences of the 

6 heirs of the decedent, and the value and character of the prop- 

7 erty. If the jurisdictional facts exist, but are not fully set 

8 forth in the petition, the decree or order of administration 

9 and subsequent proceedings are not void on account of such 
10 want of jurisdictional averments. 

Omitting "and are afterwards proved in the course of administration," 
because no means are provided for ascertaining what subsequent proofs 
are made, and the words omitted add nothing but doubt to the section. 

Section 1375. That section thirteen hundred and seventy-five read: 

Section 1376. On the hearing, it being first proved that 

2 notice has been given as herein required, the court must hear 

3 the allegations and proofs of the parties, and order the issuing 

4 of letters of administration to the party best entitled thereto. 

5 In the order, the court must ascertain and determine the value 

6 of the property of the estate, which determination is conclusive 

7 for the purpose of giving notice to creditors, but for no other 

8 purpose. 

Requires the court at the hearing of the application for letters of 
administration to find the value of the property, so that it may be 
known whether the notice to creditors must be published for four months 
or ten. 

Section 1379. That section thirteen hundred and seventy-nine be 
repealed, because made unnecessary by the amendment to section 
thirteen hundred and sixty-seven. 

Section 1383. That section thirteen hundred and eighty-three read: 

Section 1383. When letters of administration have been 

2 granted to any other person than the surviving husband or 

3 wife, child, father, mother, brother, or sister of the intestate, 

4 any one of them who is competent, or any competent person 

6 at the written request of any one of them, whether the person 
. 6 so requesting is a resident or nonresident of the state, may 

7 obtain the revocation of the letters, and be entitled to the 

8 administration, by presenting to the court a petition praying 
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9 the revocation, and that letters of administration may be 
10 issued to him. 

Inserts "whether the person so requesting is a resident or nonresident 
of the state." 

Section 1399. That section thirteen hundred and ninety-nine read: 

Section 1399. On the return of the citation, or at such other 

2 time as the judge may appoint, he must proceed to hear the 

3 proofs and allegations of the parties. If it satisfactorily appears 

4 that the security is from any cause insufficient, he must make 

5 an order requiring the executor or administrator to file a new 

6 bond in the usual form and penalty, within a reasonable time, 

7 not less than five days. 

"Must" is substituted for "may" before "make," and "and penalty" 
is inserted after "form." 

Section 1404. That section fourteen hundred and four read: 

Section 1404. If a new bond is given, with sureties to the 

2 satisfaction of the judge, he must thereupon make an order 

3 that the surety who applied for relief shall not be liable on the 

4 bond for any subsequent act, default, or misconduct of the 
6 executor or administrator. 

Amended to correspond with the change made in section thirteen 
hundred and ninety-nine. 

Section 1405. That section fourteen hundred and five read: 

Section 1405. If the executor or administrator neglects or 

2 refuses to give a new bond, with sureties to the satisfaction of 

3 the judge, on the return of the citation, or within such reason- 

4 able time as the judge may allow, unless the surety making 

5 the application consents to a longer extension of time, the 

6 court or judge must, by order, revoke his letters. 

See note to preceding section. 

Section 1406. That section fourteen hundred and six be repealed, as 
unnecessary. 

Section 1412. That section fourteen hundred and twelve read: 

Section 1412. The appointment may be made at any time, 

2 and without notice, and must be made by entry qpon the 

3 minutes of the court. Upon such order being entered, and 

4 after the person appointed has given bond, the clerk must 
6 issue letters of administration to such person in conformity 
6 with the order. 

Omits the direction that the order appointing a special administrator 
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specify his powers. They are specified by law in the preceding section 
and in section fourteen hundred and fifteen. 

Section 1415. That section fourteen hundred and fifteen read: 

SfiCTioN 1415. The special administrator must collect and 

2 preserve for the executor or administrator, all the goods, 

3 chattels, debts, and effects of the decedent; all incomes, rents, 

4 issues, and profits, claims, and demands of the estate; must 

5 take charge and management of, enter upon and preserve 

6 from damage, waste, and injury, the real estate; and for any 

7 such and all necessary purposes may commence and maintain . 

8 or defend suits and other legal proceedings as an administrator; 

9 he may sell such perishable property as the court may order 

10 to be sold, and exercise such other powers as are conferred 

11 upon him from time to time, by the orders of the court, but in 

12 no case is he liable to an action by any creditor on a claim 

13 against the decedent. 

Striking out "by his appointment'' and inserting "from time to time 
by the orders of the court." 

Section 1417. That section fourteen hundred and seventeen read: 

Section 1417. The special administrator must render an 

2 account, on oath, of his proceedings in a like manner as other 

3 administrators are required to do. He is entitled to a reason- 

4 able compensation for his services, to be fixed by the court 

5 at the time of the settlement of his final account, which shall 

6 be a debt against the estate, to be paid in the ordinary-course 

7 of administration. v ^ 

The amendment is contained in the last sentence. As the law now 
stands, the compensation of a special administrator cannot be fixed 
until the final settlement of the estate, which may be, and often is, 
years after his services have been completed. 

Section 1423. That section fourteen hundred and twenty-three read: 

Section 1423. Upon the admission to probate of a will 

2 after a grant of letters of administration on the ground of 

3 intestacy, or upon the admission to probate of a later will 

4 than the one before admitted to probate, the pre-existing grant 

5 of letters testamentary or of administration must be revoked, 

6 and the administrator or executor whose grant of authority is 

7 thus terminated must render an account of his administration 

8 within such time as the court may direct. 

Omits the provision that upon the admission of a will to probate the 
powers of the administrator cease. It is misleading, as the power 
10 — ccp 



146 COMMISSIONERS FOB REVISION AND REFORM OF THE LAW. 

continues until his letters are revoked. See section fourteen .hundred 
and twenty-eight. 

Section 1426. That section fourteen hundred and twenty-six read: 

Section 1426. If all such executors or administrators die, 

2 resign, or become incompetent, or the authority of all of them 

3 is revoked, the court must issue letters of administration, with 

4 the will annexed or otherwise, in the same order and manner as 
6 is directed in relation to original letters of administration, and, 

6 in case of a will, as provided in section thirteen hundred and 

7 fifty-six. The administrator so appointed must give bond in 

8 the like penalty, with like sureties and conditions, as herein- 

9 before required of administrators, and has the like power and 
10 authority. 

See note to section thirteen hundred and fifty-six. 

Section 1431. That section fourteen hundred and thirty-one read: 

Section 1431. When a petition is filed in the superior 

2 court, praying for admission to probate of a will, or for grant- 

3 ing letters testamentary or of administration, or when pro- 

4 ceedings are pending in the superior court for the settlement 

5 of an estate, and there is no judge of said court qualified to 

6 act, an order must be made transferring the proceedings to the 

7 superior court of an adjoining county; and the clerk of 

8 the court ordering the transfer must transmit to the clerk of 

9 the court to which the proceedings are ordered to be trans- 

10 ferred a certified copy of the order and all papers on file 

11 in his office in the proceedings; and thereafter the court 

12 to which the proceedings are transferred shall exercise the 

13 same authority and jurisdiction over the estate, and all 

14 matters relating to the administration thereof, as if it had 

15 original jurisdiction of the estate; provided, there shall not be 

16 any necessity for transferring such proceedings, or any of them, 

17 when a judge of some other county qualified to act attends at 

18 the request of the judge of the county where such proceedings- 

19 are pending, to hold court, to conduct and to try such proceed- 

20 ings; and such judge, when so called upon to preside, shall 

21 exercise the same jurisdiction over any proceeding in the 

22 estate as is exercised in other cases under like circumstances. 

Inserts '*the same" before "jurisdiction" to correct a clerical error. 

Section 1432. That section fourteen hundred and thirty-two read: 

Section 1432. The transfer of a proceeding from one court to 
2 another, as provided for in the preceding section, does not 
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3 affect the right of any person to letters testamentary or of 

4 administration on the estate transferred, but the same persons 

5 are entitled to letters testamentary or of administration on 

6 the estate, in the order hereinbefore provided. If, before the 

7 administration is closed of any estate so transferred as herein 

8 provided, another person is elected or appointed, and qualified 

9 as judge of the court wherein such proceeding was originally 

10 commenced, who is not disqualified to act in the settlement of 

11 the estate, and the causes for which the proceeding was trans- 

12 ferred no longer exist, any person interested in the estate may 

13 have the proceeding returned to the court from which it was 

14 originally transferred, by filing a petition setting forth these 

15 facts, and moving the court therefor. 

Substitutes "hereinbefore" in place of "hereinafter" to correct a 
clerical error. 

Section 1436. That section fourteen hundred and thirty-six read: 

Section 1436. Whenever a judge of a superior court has 

2 reason to believe, from his own knowledge, or from credible 

3 informatioft, that any executor or administrator has wasted, 

4 embezzled, or mismanaged, or is about to waste or embezzle 

5 the property of the estate committed to his charge, or has 

6 committed or is about to commit a fraud upon the estate, or is 

7 incompetent to act, or has permanently removed from the state, 

8 or has wrongfdlly neglected the estate, or has long neglected to 

9 perform any act as such executor or administrator, he must, 

10 by an order entered upon the minutes of the court, direct such 

11 executor or administrator to be cited to appear and show cause 

12 why his letters should not be revoked, and may also suspend 

13 the powers of such executor or administrator, until the matter 

14 is investigated. 

To make it clear that an executor or administrator may be cited 
without being first suspended. 

Section 1437. That section fourteen hundred and thirty-seven read: 

Section 1437. If the executor or administrator fails to 

2 appear in obedience to the citation, or, if he appears, and the 

3 court is satisfied from the evidence that there exists cause for 

4 his removal, his letters must be revoked. 

See note to section fourteen hundred and thirty-six. 

Section 1443. That section fourteen hundred and forty-three read: 

Section 1443. Every executor or administrator must make 
2 and return to the court, within three months after his appoint- 
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o ment, a true inventory and appraisement of all the estate of 

4 the decedent within this state, including the homestead, if 

5 any, which has come to his possession or knowledge. If the 

6 decedent requests in his will that no inventory be filed, or 

7 that no appraisement be made, the executor or administrator 

8 shall not file any inventory or obtain any appraisement, 

9 unless the court, upon the application of a creditor or of some 

10 person interested, after such notice as the court may direct, 

11 and for good cause shown, requires a complete or partial 

12 inventory or appraisement. 

The amendment consists of the last sentence. 

Section 1445. That section fourteen hundred and forty-five read: 

Section 1445. Before proceeding to the execution of their 

2 duty, the appraisers must take and subscribe an oath, to be 

3 attached to the inventory, that they will truly, honestly, and 

4 impartially appraise the property exhibited to them, according 

5 to the best of their knowledge and ability. They must then 
, 6 proceed to estimate and appraise the property; each item of 

7 property must be set down separately, with the value thereof 

8 in dollars and cents, in figures, opposite to the items respec- 

9 tively. The inventory must . contain all the estate of the 

10 decedent, real and personal, a statement of all debts, bonds, 

11 mortgages, notes, and other securities for the payment of money 

12 belonging to the decedent, specifying the mame of the debtor 

13 in each debt or security, the date, the sum originally payable, 

14 the indorsement thereon (if any), with their dates, and the sum 

15 which, in the judgment of the appraisers, may be collected on 

16 each debt or security; and a statement of the interest of the 

17 decedent in any partnership of which he was a member, to be 

18 appraised as a single item. The inventory must also show, so 

19 far as the same can be ascertained by the executor or adminis- 

20 trator, what portion of the property is community property, 

21 and what portion is the separate property of the decedent. 

Besides some trifling changes in verbiage, this amendment is 
designed to secure greater definiteness as to the inventory of a partner- 
ship prpperty interest. 

Section 1447. That section fourteen hundred and forty-seven read: 

Section 1447. The naming of a person as executor does not 

2 thereby discharge him from any just claim which th^ testator 

3 has against him, but the claim must be included in the inven- 

4 tory, and the executor is liable for the same, as for so much 

5 money in his hands, when the debt or demand becomes due; 
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6 unless he proves that he had not, either at that time or at any 

7 time thereafter, any means wherewith to pay such debt or 

8 demand, or such part thereof as may remain unpaid, and that 

9 such inability did not arise from any fraud committed by him. 

The amendment consists of the words commencing with "unless." 
The rule declared by the section as it stands at present seems altogether 
too harsh. The amendment will leave it as a prima facie liability 
merely, and allows the executor or administrator to prove his inability 
to pay the debt. 

Section 1452. That section fourteen hundred and fifty-two read: 

Section 1452. The executor or administrator is entitled to 

2 the possession of all the real and personal estate of the dece- 

3 dent, and to receive the rents and profits of the real estate 

4 until the estate is settled, or until delivered over by order of 

5 the court to the heirs or devisees; and must keep in good ten- 

6 antable repair all houses, buildings, and fixtures thereOn which 

7 are under his control. After the expiration of the time for 

8 the presentation of claims, he is not entitled to recover the 

9 possession of any property of the estate from an heir, devisee, 
10 or legatee, or the assignee of an heir, devisee, or legatee, unless 

"11 he proves that the same is necessary for the payment of debts 

12 or legacies, or of expenses of administration already accrued, 

13 or for distribution to some other heir, devisee, or legatee 

14 entitled thereto. 

The last sentence of the section has been transferred to section fifteen 
hundred and eighty-two, because it more properly belongs to that sec- 
tion. In its place has been inserted, in the second or last sentence, our 
amendment. The addition proposed is to cover cases of a class which 
has been before the supreme court, where an administrator dies when 
nothing further remains to be done with the estate beyond distribution, 
and where the estate is already in the hands of the persons entitled to 
distribution. In such cases, public administrators and others, for the 
sole purpose of making fees, have sued to recover the property, which 
has caused great and unnecessary trouble and expense. 

Section 1454. That the statute of 1873-4, page 132, be codified by 
adding a new section, to be numbered fourteen hundred and fifty-four, 
to read: 

Section 1454. The surviving husband or wife of any deceased 

2 person, or, if no husband or wife is living, then the children 

3 of such decedent, may, without procuring letters of adminis- 

4 tration, collect of any savings bank any sum which said de- 

5 ceased may have left on deposit in such bank at the time of 
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6 his or her death; provided^ such deposit shall not exceed the 

7 sum of five hundred dollars. Any savings bank, upon receiv- 

8 ing an affidavit stating that said depositor is dead, and that 

9 affiant is the surviving husband or wife, as the case may be, or 

10 stating that decedent left no husband or wife, and that affiant 

11 is or affiants are the children of said decedent, and that the 

12 whole amount that decedent left on deposit in any and all 

13 savings banks or banks of deposit in this state does not exceed 

14 the sum of five hundred dollars, and that the entire estate, so 

15 far as known to said affiants, other than such deposit or de- 

16 posits, does not exceed the sum of one hundred dollars, may 

17 pay to said affiant or affiants any deposit of said decedent, if 

18 the same does not exceed the sum of five hundred dollars, and 

19 the receipt of such affiant is a sufficient acquittance therefor. 

Section 1458. That section fourteen hundred and fifty-eight read: 

Section 1458. If any person embezzles, conceals, smuggles, 

2 or fraudulently disposes of any of the moneys, goods, chattels, 

3 or effects of a decedent, he is chargeable therewith, and liable 

4 to an action by the executor or administrator of the estate for 

5 double the value of the property so embezzled, concealed, 

6 smuggled, or fraudulently disposed of, to be recovered for the - 

7 benefit of the estate. 

This amendment omits the word " alienates." A remedy of this kind 
should not be given except in cases where the action of the defendant 
has been fraudulent or criminal. The amendment also makes the sec- 
tion apply to embezzlement committed at any time, whether adminis- 
tration is pending or not. It would seem to be as important in the one 
case as in the other. 

Section 1459. That section fourteen hundred and fifty-nine read: 

Section 1459. If any executor, administrator, or other per- 

2 son interested in the estate of a decedent, complains to the 

3 superior court,- or a judge thereof, on oath, that any person is 

4 suspected to have concealed, embezzled, smuggled, or fraud- 

5 ulently disposed of any moneys, goods, or chattels of the 

6 decedent, or has in his possession or knowledge any deeds, 

7 conveyances, bonds, contracts, or other writings, which contain 

8 evidences of or tend to disclose the right, title, interest, or 

9 claim of the decedent to any real or personal estate, or any 

10 claim or demand, or any lost will, the said court or judge may 

11 cite such person to appear before such court, and may examine 

12 him on oath upon the matter of such complaint. If such 

13 person is not in the county where the decedent died, or where 
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14 letters have been granted, he may be cited and examined either 

15 before the superior court of the county where he is found, or 

16 before the superior court of the county where the decedent died, 

17 or where letters have been granted. But if he appears and is 

18 found innocent, his necessary expenses must be allowed him 

19 out of the estate. 

Strikes out "in the latter case,'' thus entitling the person found 
innocent to recover his expenses, whether he is a nonresident of the 
county or not. 

Section 1460. That section fourteen hundred and sixty read: 

Section 1460. If the person so cited refuses to appear and 

2 submit to an examination, or to answer such* interrogatories 

3 as may be put to him, touching the matters of the complaint, 

4 the court may, by warrant for that purpose, commit him to the 

5 county jail, there to remain in close custody until he submits to 

6 the order of the court, or is discharged according to law. If, 

7 upon such examination, it appears that he has concealed, 

8 embezzled, smuggled, or fraudulently disposed of any moneys, 

9 goods, or chattels of the decedent, or that he has in his pos- 

10 session or knowledge any deeds, conveyances, bonds, contracts, 

11 or other writings containing evidences of or tending to disclose 

12 the right, title, interest, or claim of the decedent to any real or 

13 personal estate, claim, or demand, or any lost will of the dece- 

14 dent, the court may make an order requiring such person to 

15 disclose his knowledge thereof to the executor or administrator, 

16 and may commit him to the county jail, there to remain until 

17 the order is complied with, or he is discharged according to 

18 law; and all such interrogatories and answers must be in 

19 writing, signed by the party examined, and filed in the court. 

20 In addition to the examination of the party, witnesses may be 

21 produced and examined on either side. 

Strikes out the provision that the order for a disclosure shall be prima 
facie evidence of the right of the executor or administrator to the prop- 
erty, and that the recovery must be for double its value; also substitutes 
"or fraudulently" for the words " conveyed away or." The present sec- 
tion is unjust and probably unconstitutional. The provision respecting 
double damages should be applicable only to the cases specified in 
section fourteen hundred and fifty-eight. 

Section 1464. That section fourteen hundred and sixty -four read: 

Section 1464. When a person dies, leaving a surviving 

2 spouse and minor children or either, they, until letters are 

3 granted and the inventory is returned, are entitled to remain 
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4 in possession of the homestead, of the wearing apparel of the 

5 family, and of all the household furniture of the decedent; 

6 and the widow and children, or either, are also entitled to a 

7 reasonable provision for their support, to be allowed by the 

8 superior court. The surviving husband, in the case mentioned 

9 in section one hundred and seventy-six of the Civil Code, may 

10 also have such allowance out of the estate of his deceased 

11 wife as the court deems proper. 

The amendment permits the surviving husband to remain in posses- 
sion of the homestead, the wearing apparel, and the household furniture 
to the same extent as a widow, and, in the case mentioned in section one 
hundred and seventy-six of the Civil Code, to have such an allowance 
out of the estate of his deceased wife as the court deems just. 

Note with reference to the Homestead^ and the provision for the Support 
of the Family, — By these amendments it is proposed to make the follow- 
ing principal changes in the law concerning probate homesteads: 

1. To limit the homestead (so far as the same is withdrawn fi^om the 
claims of creditors) to the value of five thousand dollars in every case; 
this value to be taken in case of recorded homesteads as of the time of 
the decedent's death, and in homesteads set apart by the court as of 
the- time of the setting apart. As to the heirs and devisees, however, 
the present condition of the law is retained. 

2. To provide (substantially in accordance with sections fourteen 
hundred and seventy-nine to fourteen hundred and eighty-four, repealed 
in 1874) for the procedure in setting apart probate homesteads. 

In accomplishing these purposes it has been necessary to change the 
order of many of the sections and give, in many cases, a new numbering. 

Section 1465. That section fourteen hundred and sixty-five read: 

Section 1465. Upon the return of the inventory, or at any 

2 subsequent time during the administration, the court may, on 

3 its own motion, or on petition therefor, set apart for the use of . 

4 the surviving husband or wife, or, in case of his or her death, 

5 to the minor children of the decedent, all the property exempt 

6 from execution, including the homestead, as hereinafter 

7 provided. 

Omits the latter part of the section, which is subsequently inserted 
in section fourteen hundred and eighty, where it more appropriately 
belongs. 

Section 1466. That section fourteen hundred and sixty-six read: 

Section 1466. If the property set apart is insufficient for 
2 the support of the widow and children, or either, the court or 
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3 a judge thereof must make such reasonable allowance out of 

4 the estate as shall be necessary for the maintenance of the 

5 family, according to their circumstances, during the progress 

6 of the settlement of the estate, which, in case of an insolvent 

7 estate, must not be longer than one year after granting 

8 letters testamentary or of administration. 

The word "amount" is omitted, and "property" inserted in its 
place. 

Section 1468. That section fourteen hundred and sixty-eight read: 

Section 1468. When property, other than the homestead 

2 selected and recorded during the lifetime of the decedent, is 

3 set apart to the use of the family, in accordance with the pro- 

4 visions of this chapter, such property, if the decedent left a 

5 surviving spouse and no minor child, is the property of such 

6 spouse. If the decedent left also a minor child or children, 

7 the one half of such property belongs to the surviving spouse, 

8 and the remainder to the child, or in equal shares to the" 

9 children, if there are more than one. If there is no surviving 

10 spouse, the whole belongs to the minor child or children. If 

11 the property set apart is a homestead, selected from the 

12 separate property of the decedent, the court can set it apart 

13 only for a limited period, to be designated in the order, and, 

14 subject to such homestead right,- the property remains subject 

15 to administration. 

Avoids the rule affirmed in Estate of Walherlyy 108 Cal. 627, and 
leaves the homestead subject to administration without, however, 
impairing the homestead rights. 

Section 1470. That section fourteen hundred and seventy read: 

Section 1470. If the widow has an income, derived from 

2 her separate property, the court must make to her only such 

3 allowance for her maintenance as, together with such income, 

4 is reasonable. 

Changes the rule of Estate of Lux, 100 Cal. 593, that the court must 
make an allowance to the widow regardless of her pecuniary ability to 
support herself without aid from the estate. 

Section 1474. That section fourteen hundred and seventy-four read: 

Section 1474. If the homestead selected and recorded prior 

2 to the death of the decedent, is returned in the inventory 

3 appraised at not exceeding five thousand dollars in value, the 

4 superior court must, by order, set it off to the persons in whom 
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6 the title to the same is vested under the provisions of the 
6 Civil Code. 

This is the first part of present section fourteen hundred and seventy- 
five. Present section fourteen hundred and seventy-four, being incon- 
sistent with the Civil Code, should be repealed. The latter part of 
section fourteen hundred and seventy-five has been included in section 
fourteen hundred and eighty-one. 

Section 1475. That section fourteen hundred and seventy-five read: 

Section 1475. If the homestead so selected and recorded is 

2 returned in the inventory appraised at more than five thousand 

3 dollars, the appraisers must also determine and report whether 

4 the premises can be divided without material injury, and, if 

5 they find that they can be thus divided, they must admeasure, 

6 and set apart as a homestead, such portion of the premises, 

7 including the dwelling house, as amounts in value to the 

8 sum of five thousand dollars, and make report thereof, giving 

9 a full description, by metes and bounds, of the portion so set 
10 apart as a homestead. 

By this and subsequent amendments, the value of the homestead is 
fixed at five thousand dollars at the time of the making of the 
appraisement. 

Section 1476. That section fourteen hundred and seventy-six read: 

Section 1476. Any two of the appraisers concurring may dis- 

2 charge the duties imposed upon the three, and make the report. 

3 A dissenting report may be made by the third appraiser. The 

4 report must state fully the acts of the appraisers. Both reports 

5 may be heard and considered by the court in determining a 

6 confirmation or rejection of the majority report, but the 

7 minority report must in no case be confirmed. 

Consists of the provisions of present section fourteen hundred and 
seventy-seven. 

Section 1477. That section fourteen hundred and seventy-seven 
read: 

Section 1477. When the report of the appraisers is filed, 

2 the court must set a day for hearing any objections thereto, 

3 from any one interested in the estate. Notice of the hearing 

4 must be given for such time, not less than ten days, and in 

5 such manner, as the court may direct. If the court is satisfied 

6 that the report is correct, it must be confirmed, otherwise 

7 rejected. In case the report is rejected, the court must appoint 

8 new appraisers to examine and report upon the homestead, 
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9 and similar proceedings may be had for the confirmation or 
10 rejection of their report as upon the first report. 

Contains tjie provisions of present section fourteen hundred and 
seventy-eight amended so as to require ten days' notice of the hearing 
of the report of the appraisers, and that new appraisers must be 
appointed, if the court rejects the appraisement made. 

Section 1478. That section fourteen hundred and seventy-eight read: 

Section 1478. If the court confirms a report of the apprais- 

2 ers, admeasuring and setting apart a portion of the premises 

3 as a homestead, the court must, by order, set off, to the persons 

4 entitled thereto under the provisions of the Civil Code, the 

5 portion of the premises so'* admeasured and set apart. The 

6 remainder of the homestead, as selected and recorded, remains 

7 subject to administration, for the purpose of paying the debts 

8 of the decedent, and for no other purpose, and shall not 

9 be taken for the payment of debts if the other funds of the 

10 estate are adequate for that purpose. On distribution of the 

11 estate, the same, or so much thereof as shall not have been 

12 taken for the payment of debts, must be distributed to the 

13 persons entitled to succeed to the homestead under the pro- 

14 visions of the Civil Code. If the court confirms a report of 

15 the appraisers finding that the premises exceed in value the 

16 , sum of five thousand dollars and that they cannot be divided 

17 without material injury, the court may thereafter make an 

18 order for the sale of the premises and the distribution of the 

19 proceeds to the parties entitled thereto. Such order cannot be 

20 made unless there are debts of the decedent remaining unpaid, 

21 and for the payment of which there is no other suificient prop: 

22 erty of the estate. Of the proceeds of any such sale the sum 

23 of five thousand dollars must be paid to the persons entitled 

24 to succeed to the homestead under the provisions of the Civil 

25 Code, and only the remainder of such proceeds is applicable 

26 to the payment of debts. So pauch of the ren^ainder of such 

27 proceeds us has not been applied to the payment of debts must, 

28 on distribution of the estate, be distributed to the persons 

29 entitled to succeed to the homestead under the provisions of 

30 the Civil Code. 

By the repeal, in 1874, of sections fourteen hundred and seventy-nine 
to fourteen hundred and eighty-four of the Code of Civil Procedure, the 
courts were left without any specific directions as to the method to be 
pursued by them in setting aside a homestead. This omission is 
intended to be supplied by this and the six sections immediately 
following it. 
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Section 1479. That there be added a new section to be numbered 
fourteen hundred and seventy- nine, to read: 

Section 1479. Whenever the homestead, so selected and 

2 recorded, is returned in the inventory appraised at more than 

3 . five thousand dollars, the persons entitled to succeed to the 

4 same under Jhe provisions of the Civil Code may, if they so 

5 desire, pay to the executor or administrator the excess of value 

6 at which the same is appraised over five thousand dollars; and, 

7 in that case, the court must, upon such payment, set oft the 

8 whole of the homestead so selected and recorded to such person. 

Section 1480. That there be added a new section to be numbered 
fourteen hundred and eighty, to read: 

Section 1480. If no homestead has been selected and re- 

2 corded prior to the death of the decedent, or in case the home- 

3 stead was selected by the survivor out of the -separate property 

4 of the decedent, the decedent not having joined therein, the 

5 court must set apart and cause to be recorded, a homestead of 

6 the value of five thousand dollars for the use of the surviving 

7 spouse and the minor children, or, if there is no surviving 

8 spouse, then for the use of the minor children, or if there is 

9 no.minor child, then for the surviving spouse, out of the com- 

10 munity property, or if there is no community property, then 

11 out of the separate property of the decedent. Such order may 

12 be made upon petition of any of the parties entitled, and upon 

13 notice of not less than ten days, given in such manner as the 

14 court may direct. Upon the hearing, any person interested in 

15 the estate may appear and contest the application. . If it * 

16 appears that the petitioners are entitled to have a homestead 

17 so set apart to them, the court must designate the land from 

18 which the same is to be taken, and must appoint three apprais- 

19 ers to appraise and admeasure a homestead therefrom. The 

20 appraisers must proceed in the manner provided in the preced- 

21 ing sections of this article, and their report may be confirmed 

22 or rejected as therein provided, and, upon confirmation of the 

23 report, the court must set apart the homestead so selected to 

24 the persons entitled thereto. If such homestead was selected 

25 from the separate property of the decedent, the court can only 

26 set it apart for a limited period, to be designated in the order, 

27 and, subject to such homestead right, the property remains 

28 subject to administration. 

Section 1481. That there be added a new section to be numbered 
fourteen hundred and eighty-one, to read: 

Section 1481. If there are subsisting liens or incumbrances 
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2 on a homestead, whether selected prior to the death of the 

3 decedent or thereafter by the court, the claims secured thereby 

4 must be presented and allowed as other claims against the 

5 estate; provided^ the executor or administrator, or any person 

6 interested in such homestead, does, in writing, at least ten 

7 days before the expiration of the time for the presentation 

8 of claims, notify the holder of such claim to present it. In 

9 the absence of such notice the holder of such lien may main- 

10 tain an action for its enforcement as authorized in section 

11 fifteen hundred. If the funds of the estate are adequate to pay 

12 all claims against the estate, the claims so secured must be 

13 paid out of such funds. If the funds of the estate are not 

14 sufficient for that purpose, the claims so secured must be paid 

15 proportionately with other claims allowed, and the liens or 

16 incumbrances on the homestead can only be enforced against 

17 the homestead for any deficiency remaining after such payment. 

This section consists substantially of the last three sentences of pres- 
ent section fourteen hundred and seventy-five, amended so as to be 
made applicable to probate homesteads as well as to those selected in 
the lifetime of the decedent. The danger that the rights of the mort- 
gagee may be lost by his failure to present his claim, owing to his 
being ignorant of the death of the mortgagor or of the necessity for such 
presentation, has been avoided by excusing him from presenting it 
unless notice is given to him in writing so to do by the executor, 
administrator, or some person interested in the homestead. 

Section 1482. That there be added a new section to be numbered 
fourteen hundred and eighty-two, to read: 

Section 1482. Persons succeeding, by purchase or otherwise, 
- 2 to the interests, rights, and title of successors to homesteads, 

3 or of persons entitled to have homesteads set apart to them, 

4 as in this chapter provided, are entitled to the same rights 

5 and benefits as those conferred by this chapter on the persons 

6 whose interests they have acquired. 

This is substantially the last sentence of present section fourteen 
hundred and eighty-five. 

Section 1483. That there be added a new section to be numbered 
fourteen hundred and eighty-three, to read: 

Section 1483. The costs of all proceedings provided for in 

2 this chapter must be paid out of the estate as expenses of 

3 administration. 
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Section 1484. That there be added a new section to be numbered 
fourteen hundred and eighty-four, to read: 

Section 1484. A certified copy of every final order made in 

2 pursuance of this article, by which property is set apart or a 

3 sale confirmed, must be recorded in the office of the recorder of . 

4 the county where the homestead property is situated. 

Sections 1485, 1486. That sections fourteen hundred and eighty-five 
and fourteen hundred and eighty-six be repealed, as no longer necessary. 

The following amendments efifect a radical change in the system of the 
presentation of claims. It is proposed that notice shall be given by the 
clerk instead of the administrator; that all claims shall be presented to, 
and filed with, the clerk, and that the register shall show each step 
which is taken with regard to any claim. The time for the presentation 
of claims has already, by our suggested amendments, been made to 
depend upon the value of the estate as fixed by the court in its order 
appointing the executor or administrator. The changes made in the 
sections, if not otherwise explained, are made necessary by the change 
in the mode of giving notice to creditors and of the action on claims 
presented: 

Section 1490. That section fourteen hundred and ninety read: 

Section 1490. Within ten days after the issuing of letters 

2 testamentary or of administration, the clerk of the court must 

3 cause to be published, in some newspaper published at the 

4 county seat of the county, if there is one, if not, then in such 

5 newspaper as may be designated by the court, a notice to the 

6 creditors of the decedent, requiring all persons having claims 

7 against him to present them to the clerk, at his office, within a 

8 time specified in the notice; which time must be ten months 

9 after the date of the notice, when the value of the estate, as 

10 set forth in the order appointing the executor or administrator, 

11 exceeds ten thousand dollars, and four months when such 

12 value does not exceed ten tl^ousand dollars. Such notice shall 

13 be published once a week for four weeks, and the court or 

14 judge may also direct additional notice by publication or 

15 posting. The first publication of the notice must be had 

16 within five days after the date of the notice. The notice must 

17 be substantially in the following form: 

18 notice to creditors. 

19 In the matter of the estate of , deceased: 

20 Notice is hereby given to the creditors of, and all persons 
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21 having claims against, the above named deceased, to present 

i2 them within months after the date of this notice, to the 

23 county clerk of the county (or city and county) of ^ 

24 State of California, at his office in the city (or town) of . 

25 Dated , 

26 County Clerk of the county (or city and 

27 county) of — , State of California. 

Section 1491. That section fourteen hundred. and ninety-one read: 

Section 1491. Upon receiving any claim, the clerk must 

2 file the same, and immediately make an entry of such 

3 filing on the register of the court, stating the name of the 

4 claimant and the amount of the claim. Every claim must 

5 have indorsed thereon by the claimant a statement of the 

6 place to which notices to him concerning such claim may be 

7 addressed. 

Section 1492. That section fourteen hundred and ninety-two read: 

Section 1492. Upon the completion of the publication, or 

2 of publication and posting, of such notice, a copy thereof, 

3 with an affidavit of due publication, or of publication and 

4 posting, must be filed. At any time after the expiration of the 

5 time for the presentation of claims, the court may, and upon 

6 application of any party interested, must, after such notice as 

7 the court may direct, not less than five days, make a decree 

8 showing that due notice to creditors has been given; which 

9 decree, when entered, is conclusive evidence that such notice 
10 has been given. 

Section 1494. That section fourteen hundred and ninety-four read: 

Section 1494. Every claim which is due when presented 

2 must be supported by the affidavit of the claimant, or some 

3 one in his behalf, that the amount is justly due, that no pay- 

4 ments have been made thereon which are not credited, and 

5 that there are no offsets to the same to the knowledge of the 

6 affiant. If the claim is not due when presented, the affidavit, 

7 instead of stating that the amount is justly due, must state that 

8 the amount thereof will justly become due at a time therein 

9 stated, and, in other respects, must be such a? is required for a 

10 claim which is due. If the claim is contingent, the particulars 

11 thereof must be stated and the claim must be supported by 

12 the affidavit of the claimant, or some one in his behalf, that the 

13 particulars so stated are true, and that there are no offsets, 

14 absolute or contingent, to the same, not disclosed in such 

15 statement of particulars, to the knowledge of the affiant. 
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16 When the aflBdavit is made by a person other than the claim- 

17 ant, he must set forth in the affidavit the reason why it is not 

18 made by the claimant. 

The last sentence of the present section respecting insolvent estates 
belongs to the chapter on the payment of debts, and is hence omitted 
here to be inserted there. 

Section 1495. That section fourteen hundred and ninety-five read: 

Section 1495. Any judge of the superior court may pre- 

2 sent a claim against the estate of a decedent, and if the 

3 executor or administrator allows the claim, he must in writing 

4 designate some other judge of the superior court of the same 
6 or an adjoining county, who, upon the presentation of such 

6 claim to him, is vested with power to allow or reject it, and 

7 the judge presenting such claim, in case of its rejection by the 

8 executor or administrator, or by such judge as shall have 

9 acted upon it, has the same right to sue in a proper court for 

10 its recovery as other persons have when their claims against 

11 an estate are rejected. 

The words " for allowance to the executor or administrator thereof" 
are omitted. 

Section 1496. That section fourteen hundred and ninety-six read: 

Section 1496. At any time after the filing of a claim, the 

2 executor or administrator may allow the same, in whole or in 

3 part, or reject the same. Such allowance or rejection must be 

4 in writing and filed with the clerk, and the clerk upon filing 

5 the same, must immediately note the same in the register, and 

6 mail a notice thereof to the claimant at the place designated 

7 on the claim. If the claim is allowed by the executor or 

8 administrator, it must be presented to the judge of the court 

9 for his approval, who must indorse upon i^ his allowance or 

10 rejection, and the clerk must immediately note such allowance 

11 or rejection upon the register, and mail notice thereof to the 

12 claimant at the address designated on the claim. If the execu- 

13 tor or administrator refuses or neglects, for the period of ten 

14 days after the filing of the claim, to allow or reject the same, 

15 or if the judge refuses or neglects, for the period of ten days 

16 after the claim has been presented to him, to indorse his 

17 allowance or rejection thereon, such refusal or neglect may, at 

18 the option of the claimant, be deemed equivalent to a rejection 

19 on the tenth day. Any claim presented before the expiration 

20 of the time limited in the notice for the presentation of claims 
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21 is presented in time, whether acted upon within that period or 

22 not. 

The last sentence of the present section belongs to the chapter on the 
payment of debts, and will be inserted therein and is omitted here. 

Section 1497. That section fourteen hundred and ninety-seven read: 

Section 1497. Whenever a claim has been allowed by the 

2 judge as herein provided, it must thereafter be ranked among 

3 the acknowledged debts of the estate, to be paid in due 

4 course of administration. If the claim is founded on a bond, 

5 bill, note, or any other instrument, a copy of such instrument 

6 must accompany the claim, and the original instrument must 

7 be exhibited, if demanded, unless it is lost or destroyed, in 

8 which case the claimant must accompany his claim by his 

9 affidavit, containing a copy or particular description of such 

10 instrument, and stating its loss or destruction. If the claim, 

11 or any part thereof, is secured by a mortgage or other lien 

12 which has been recorded in the office of the recorder of 

13 the county in which the property affected by it is situated, it 

14 is sufficient to describe the mortgage or lien, and refer to the 

15 date, volume, and page of its record. If, in any case, the claim- 

16 ant has left any original voucher in the hands of the executor 

17 or administrator, or suffered the same to be filed in court, he 

18 may withdraw the same when a copy thereof has been already, 

19 or is then, attached to his claim. 

The word '*land'' changed to ** property," so as to include both real 
and personal property liens. 

Section 1498. That section fourteen hundred and ninety-eight read: 

Section 1498. When a claim is rejected either by the exec- 

2 utor or administrator, or a judge of the superior court, the 

3 holder must bring suit in the proper court against the executor 
V 4 or administrator within three months after the date of its 

5 rejection, otherwise the claim is forever barred. If after the 

^6 allowance of a claim by the judge, such allowance is wholly 

7 or partly vacated or revoked, the claimant is entitled, within 

8 three months after receiving written notice of such action, to 

9 sue on his claim in the same manner and with like effect as if 
10 it had originally been rejected. 

The amendment consists in adding the last sentence. 

Section 1499. That section fourteen hundred and ninety-nine read: 

Section 1499. No claim must be allowed by the executor or 
2 administrator, or by a judge of the superior court, which is 

11—CCP 
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3 barred by the statute of limitations. When a claim is pre- 

4 sented to a judge for his allowance, he may, in his discretion, 

5 examine the claimant and others on oath, and hear any legal 

6 evidence touching the validity of the claim. No claim against 

7 any estate, which has been presented and allowed, is affected 

8 by the statute of limitations pending the proceedings for the 
.9 settlement of the estate. 

The amendment consists in adding the last sentence, taken from 
present section fifteen hundred and sixty-nine. 

Section 1500. That section fifteen hundred read: 

Section 1500. No holder of any claim against an estate 

2 can maintain an action thereon, unless the claim is first pre- 

3 sented as herein required, except in the following case:* An 

4 action may be brought by any holder of a mortgage or lien to 

5 enforce the same against the property of the estate subject 

6 thereto, where all recourse against any other property of the 

7 estate is expressly waived in the complaint; but no 'counsel 

8 fees can be recovered in such action unless such claim is so 

9 presented. 

Section 1502. That section fifteen hundred and two read: 

Section 1602. If an action is pending against the decedent 

2 at the time of his death, the plaintiff must in like manner 

3 present his claim for allowatnce or rejection, authenticated as 

4 required in other cases; and no recovery can be had in the 

5 action without such presentation. 

Omits the words "unless proof be made of the presentation required,'^ 
and substitutes therefor the words *' without such presentation," to meet 
the decision in Derby v. Jackman, 89 Gal. 1. 

Section 1503. That section fifteen hundred and three read: 

Section 1503. Whenever an executor or administrator or a 

2 judge is willing to allow a claim in part, he must state in his 

3 notice or indorsement the amount for which he allows it. If 

4 the claimant refuses to accept the amount allowed in full 

5 satisfaction of his claim, he may bring an action thereon as 

6 provided in section fourteen hundred and ninety-eight; but in 

7 that event, such allowance must be deemed to have been with- 

8 drawn, and the claimant is entitled to receive upon the claim 

9 only such amount as he may be awarded by the judgment in 

10 such action. If he fails to recover a greater amount than 

11 that so offered to be allowed, he is not entitled to recover 

12 costs. 

This amendment is intended to make the section mean what itprob- 
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ably was intended to mean, but which it was declared not to mean, in 
Walkerley v. BacoUy 85 Cal. 137. 

 

Section 1504. That section fifteen hundred and four read: 

Section 1604. A judgment rendered against an executor or 

2 administrator, upon any claim, whether due or to become 

3 due, absolute or contingent, for money against the estate of his 

4 testator or intestate, only establishes the claim in the eiame 

5 manner as if it had been allowed by the executor or adminis- 

6 trator and the judge; and the judgment must be that the 

7 executor or administrator pay, in due course of administration, 

8 the amount ascertained to be due. A certified transcript of the 

9 original docket of the judgment must be filed among the papers 

10 of the estate in court. No execution must issue upon such 

11 judgment, nor does it create any lien upon the property of the 

12 estate, or give to the judgment creditor any priority of payment. 

Inserts after "claim," "whether due or to become due, absolute or 
contingent," and thereby makes it possible to sue for the purpose of 
establishing a rejected claim, though it is contingent or not yet due. 

Section 1505- That section fifteen hundred and five read: 

Section 1505. When any judgment has been rendered for 

2 or against the testator or intestate in his lifetime, no execution 

3 must issue thereon after his death, except as provided in section 

4 six hundred and eighty-six. A judgment against the decedent 

5 for the recovery of money must be presented like any other 

6 claim. If execution is actually levied upon any property of 

7 the decedent before his death, the same may be sold for Ihe 

8 satisfaction thereof; and the ofiicer making the sale must 

9 account to the executor or administrator for any surplus in 

10 his hands. A judgment creditor having a judgment which was 

11 rendered against the testator or intestate in his lifetime, may 

12 redeem any real estate of the decedent from any sale under 

13 foreclosure or execution, in like manner and with like effect as 

14 if the judgment debtor were still living. 

Section 1507. That section fifteen hundred and seven read: 

Section 1507. If the executor or administrator doubts the 

2 correctness of any claim presented to him, he may enter into 

3 an agreement, in writing, with the claimant, to refer the 

4 matter in controversy to some disinterested person, to be 

5 approved by the superior court, or a judge thereof. Upon 

6 filing the agreement and approval of such court or judge, in 

7 the office of the clerk of the court for the county in which the 

8 letters testamentary or of administration were granted, the 
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9 clerk must enter a minute of the order referring the matter in 

10 controversy to the person so selected; and the report of the 

11 referee, if confirmed, establishes or rejects the claim the same 

12 as if it had been allowed or rejected by the executor or admin- 

13 istrator and judge. If the parties consent, they may refer the 

14 matter in controversy to the court, and the court must there- 

15 upon hear and decide the same, and allow or reject the claim 

16 in the same manner as if the same had been allowed or rejected 

17 in the first instance by the executor or administrator. 

Provides that, by consent of the parties, a disputed claim may be 
referred to the court, which may thereupon hear and determine the 
controversy, and allow or reject the claim. 

Section 1509. That section fifteen hundred and nine be repealed, to 
avoid conflict with section ten hundred and thirty-one. 

Section 1510. That section fifteen hundred and ten read: 

Section 1510. If any executor or administrator is a creditor 

2 of the decedent, his claim duly authenticated by affidavit 

3 must be presented for allowance or rejection to the judge, and 

4 its allowance by the. judge is the only allowance required. If, 

5 however, the judge rejects the claim, action thereon may be 

6 had against the estate by the claimant, and summons must be 

7 served upon the judge, who may appoint an attorney, at the 

8 expense of the estate, to defend the action. If the claimant 

9 recovers no judgment, he must pay all costs, including 
10 defendant's reasonable attorney's fees, to be fixed by the court. 

Sections 1611, 1512. That sections fifteen hundred and eleven and 
fifteen hundred and twelve be repealed as being inconsistent with the 
amendments proposed, and, so far as consistent, made unnecessary by 
them. 

Section 1518. That section fifteen hundred and eighteen read: 

Section 1518. All petitions for orders of sale must be in 

2 writing, setting forth the facts showing the sale to be necessary, 

3 and, upon the hearing, any person interested in the estate 

4 may file his written objections, which must be heard and 

5 determined. A failure to set forth the facts showing the sale 

6 to be necessary does not invalidate the subsequent proceedings, 

7 if the general facts showing the necessity are stated in the 

8 order directing the sale. 

Omits *4f the defect be supplied by the proofs at the hearing." The 
order stating the general facts ought to be sufficient, and there is no 
other practical method of preserving what is proved at the hearing. 
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Section 1522. That section fifteen hundred and twenty-two read: 

Section 1522. At any time after receiving letters, the execu- 

2 tor, administrator, special administrator, or any person, inter- 

3 ested in the estate, may apply to the court or judge and obtain 

4 an order to sell perishable and other personal property likely to 

5 depreciate in value, or which will incur loss or expense by 

6 being kept, and so much other personal property as may be 

7 necessary to pay the allowance made to the family of the 

8 decedent. The order for the sale may be made without notice; 

9 but the executor, administrator, or special administrator is 

10 responsible for the property, unless, after making a sworn 

11 return and on a proper showing, the court approves the sale. 

Inserts *' or any person interested in the estate," after the words 
special administrator." 



Section 1524. That section fifteen hundred and twenty-four read: 

Section 1524. Partnership interests belonging to any estate 

2 by virtue of any partnership formerly existing, interests in 

3 personal property pledged, and choses in action, may be 

4 sold in the same manner as other personal property, when 

5 it appears to be for the best interest of the estate. Before 

6 confirming the sale of any partnership interest, whether made 

7 to the surviving partner or to any other person, the court or 

8 judge must carefully inquire into the condition of the partner- 

9 ship afl*airs, and must examine the surviving partner, if in the 

10 county and able to be present in court; and if out of the 

11 county and unable to be present in court, then his testimony 

12 must be taken in such manner as may be directed by the court 

13 or judge. 

The amendment consists of the last clause requiring the testimony 
of the surviving partner to be taken, though he is out of the county. 

Section 1527. That section fifteen hundred and twenty- seven read: 

Section 1527. Whenever it appears to the court, on any 

2 hearing of an application for the sale of real property, that it 

3 is for the interest of the estate that personal property of the 

4 estate, or some part of such property, be first sold, the court 

5 may. decree the sale of such personal property, or any part of 

6 it, and the sale thereof must be conducted in the same manner 

7 as if the application had been made for the sale of such per- 

8 sonal property in the first instance. 

Consists of the matter now in section sixteen hundred and thirty- 
nine. 
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Section 1537. That section fifteen hundred and thirty-seven read: 

Section 1537. To obtain such order for the sale of real 

2 property, he must present a verified petition to the superior 

3 court, or a judge thereof, setting forth the amount of the per- 

4 sonal estate that has come to his hands, and how much thereof, 

5 if any, remains undisposed of; the debts outstanding against 

6 the decedent, so far as can be ascertained or estimated; the 

7 amount due upon the family allowance, or that will be due 

8 after the same has been in force for one year; the debts, ex- 

9 penses, and charges of administration already accrued, and an 

10 estimate of what will or may accrue during the administration; 

11 a general description of all the real property of which the 

12 decedent died seized, or in which he had any interest, or in 

13 which the estate has acquired any interest, and the condition 

14 * and value thereof, and whether the same is community or 

15 separate property; the names -of the legatees and devisees, if 

16 any, and the heirs of the deceased, so far as known to the 

17 petitioner; and if said order for sale of real estate is petitioned 

18 for on the ground that it is for the advantage, benefit, and best 

19 interests of the estate and those interested therein that a sale 

20 be made, the petition, in addition to the foregoing facts, must 

21 set forth in what way an advantage or benefit will accrue to 

22 the estate and those interested therein by such sale. If any 

23 of the matters herein enumerated cannot be ascertained, it 

24 must be so stated in the petition; but a failure to giet forth 

25 facts hereinbefore enumerated will not invalidate the subse- 

26 quent proceedings if the general facts showing that such sale 

27 is necessary or that such sale is for the advantage, benefit, 

28 and best interests of the estate and those interested therein are 

29 stated in the decree. 

Same change as in section fifteen hundred and eighteen. 

Section 1540. That section fifteen hundred and forty read: 

Section 1540. The court, at the time and place appointed 

2 in such order, or at such other time to which the hearing may 

8 be postponed, upon satisfactory proof of personal service or 

4 publication of a copy of the order, by affidavit or otherwise, 

5 if the consent in writing to such sale of all parties interested 

6 is not filed, must proceed to hear the petition, and hear and 

7 examine the allegations and proofs of the petitioner, and of 

8 all persons interested in the estate who may oppose the 

9 application. 

The last sentence is omitted, as unnecessary and misleading. 
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Section 1543. That section fifteen hundred and forty- three read: 

Section 1543. If it appears to the satisfaction of the court, 

2 after a full hearing upon the petition and an examination of 

3 the proofs and allegations of the parties interested, that a sale 

4 of the whole or some portion of the real estate is necessary for 

5 any of the causes mentioned in this article, or that a sale of 

6 the whole or some portion of the real estate is for the advan- 

7 tage, benefit, and best interests of the estate and those 

8 interested therein, or if such sale be assented to by all the 

9 persons interested, an order must be made to sell the whole, or 

10 so much and such parts of the real estate described in the 

11 petition as the court shall judge necessary, or for the advantage, 

12 benefit, and best interests of the estate and those interested 

13 therein. A sale of real property may also be ordered for the 

14 sole purpose of paying a debt secured by mortgage or lien on 

15 such property, which has been presented and allowed. In 
, 16 such case, the petition need not set forth or refer to the 

17 personal estate, or any other debt or expense of administration, 

18 or any other real property than that so petitioned to be sold. 

The amendment is contained in the last sentence. Under this pro- 
vision, a separate suit for foreclosure will never be necessary, unless 
there are other parties to be sued. 

Section 1544. That section fifteen hundred and forty-four read: 

Section 1544. The order of sale must describe the lands to 

2 be sold and the terms of sale, which may be for cash, or on a 

3 credit in whole or in part, not exceeding one year, payable in 

4 gross or in installments, and in such kind of money, with 

5 interest, as the court may direct. The land may be sold in 

6 one parcel or in subdivisions, as the executor or administrator 

7 shall judge most beneficial to the estate, unless the court 

8 otherwise specially directs. If it appears that any part of 

9 such real estate has been devised, and not charged in such 

10 devise with the payment of debts or legacies, the court must 

11 order the remainder to be sold before that so devised. Every 

12 such sale must be ordered to be made at public auction, unless, 

13 in the opinion of the court, it will benefit the estate to sell 

14 the whole or some part of such real estate at private sale. If 

15 a private sale is asked for in the petition, the court may order 

16 the property, or any part thereof, to be sold at private sale, if 

17 such appears to be most beneficial to the estate; otherwise, all 

18 sales must be directed to be made at public auction. If the 

19 executor or administrator neglects or refuses to make a sale 

20 under the order, and as directed therein, he may be compelled 
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21 to sell, by order of the court, made on motion, after due 

22 notice, by any party interested. 

Inserts "in whole or in part" after "credit." Also requires the court 
to determine whether the property is to be sold at private sale, and in 
the absence of such determination, that all sales be at auction. The 
question whether property should be sold at public or private sale is 
one which should, in all cases, be determined by the court, and not by 
the executor or administrator. Moreover, it is important in all cases 
that the order itself should specify the method of sale. 

Section 1552. That section fifteen hundred and fifty-two read: 

Section 1552. The executor or administrator, after making 

2 any sale of real estate, must make a return of his proceedings 

3 to the court, which must be filed in the oflBce of the clerk at any 

4 time subsequent to the sale. A hearing upon the return of 

5 the proceedings may be asked for in the return or by petition 

6 subsequently, and thereupon the clerk must fix the day for the 

7 hearing, of which notice of at least ten days must be given by 

8 the clerk by notices posted in three public places in the county 

9 or by publication in a newspaper, and must briefly indicate 

10 the land sold, the sum for which it was sold, and must refer 

11 to the return for further particulars. Upon the hearing, the 

12 court must examine the return and witnesses in relation to 

13 the same, and if the proceedings were -unfair or the sum bid 

14 disproportionate to the value, or if it appears that a sum 

15 exceeding such bid, exclusive of the expenses of a new sale, 

16 may be obtained, the court may vacate the sale and direct 

17 another to be had, of which notice must be given, and the sale 

18 in all respects conducted as if no previous sale had taken 

19 place. If a greater amount than that named in the return is 

20 offered to the court in writing by a responsible person, it may, 

21 in its discretion, accept such offer and confirm the sale to such 

22 person or order a new sale. 

By the amendment the judge is authorized, in his discretion, to 
accept an advanced bid, and thereupon to confirm the sale accordingly, 
without requiring, as under the present section, that the amount of 
increase be at least ten per cent of the original bid. 

Section 1569. That section fifteen hundred and sixty-nine read: 

Section 1569. When any sale is made by an executor or 

2 administrator, pursuant to the provisions of this chapter, of 

3 lands subject to any mortgage or other lien, which is a valid 

4 claim against the estate of the decedent, and has been presented 

5 and allowed, the purchase money must be applied, after paying 
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6 the necessary expenses of the sale, first, to the payment and 

7 satisfaction of the mortgage or lien, and the residue, if any, in 

8 due course of administration. The application of the purchase 

9 money to the satisfaction of the mortgage or lien must be 

10 made without delay; and the land is subject to such mortgage 

11 or lien until the purchase money has been actually so applied. 

12 The purchase money, or so much thereof as may be sufficient 

13 to pay such mortgage or lien, with interest, and any lawful costs 

14 and charges thereon, may be paid to the county treasurer for 

15 the holder of the mortgage or lien; and upon presentation of 

16 the treasurer's receipt therefor, and upon notice of not less 

17 than five days, the court may order the mortgage or lien to be 

18 satisfied of record, and, upon receipt of a certified copy of 

19 such order, the recorder must enter satisfaction of the mort- 

20 gage or lien. At any time after the payment of such money 

21 to the county treasurer, the holder of the mortgage or lien 

22 may, upon notice of not less than five days, obtain an order 

23 from the court, directing the treasurer to pay to him the same, 

24 or so much thereof as may be necessary to satisfy the mortgage 

25 or lien, and the surplus, if any, must thereupon be at once 

26 returned to the executor or administrator. 

The third sentence of the present section is transferred to section 
fourteen hundred and ninety-nine, and the last sentence of the present 
section is supplanted by the last two sentences of the amendment. It 
is intended to guard the rights of the mortgagee by requiring the 
amounts realized from a sale of the mortgaged property to be paid into 
the county treasury, instead of to the clerk of the court. 

Section 1573. That section fifteen hundred and seventy-three read: 

Section 1573. No action for the recovery of any property 

2 sold by an executor or administrator, under the provisions of 

3 this chapter, can be maintained by any heir or other person 

4 claiming under the decedent, unless it is commenced within 

5 three years next after the taking of possession of such prop- 

6 erty by the purchaser under the sale. An action to set aside 

7 the sale on the ground of fraud or mistake, may be instituted 

8 and maintained at any time within three years from the dis- 

9 covery, by the aggrieved party, of the facts constituting the 
10 fraud or mistake. 

Requires the time for the commencement of an action to recover real 
property to be computed from the taking of adverse possession thereof, 
instead of from the time of the settling of the final account of the 
administrator. 
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Section 1575. That section fifteen hundred and seventy-five read: 

Section 1575. When a sale has been made by an executor 

2 or administrator of any property of the estate, real or personal, 

3 he must return to the court, within thirty days thereafter, an 

4 account of sales, verified by his affidavit, or in case of his 
6 absence from the county, or other inability, by the affidavit of 

6 his attorney. If he neglects to make such return, he may be 

7 punished by attachment, or his letters may be revoked, not 

8 less than five days' notice having been first given him to 

9 appear and show cause why such attachment should not issue, 
10 or such revocation should not be made. 

^*One" is changed to "not less than five." 

Section 1576. That section fifteen hundred and seventy-six read: 

Section 1576. Except upon the consent in writing of all 

2 persons interested in the estate, and by permission of the 

3 court, no executor or administrator must, directly or indirectly, 

4 purchase any property of the estate he represents, or be inter- 

5 ested in anv sale thereof. 

Permits an executor or administrator to purchase the property of the 

 estate upon the consent in writing of all the persons interested therein. 

This assimilates the case of an executor or administrator to that of any 

other trustee. There seems to be no reason why such should not be the 

rule. 

Section 1577. That section fifteen hundred and seventy-seven read: 

Section 1577. Whenever it appears to be for the advan- 

2 tage of the estate to raise money upon a note or notes, to be 

3 secured by a mortgage of the real property of any decedent, 

4 or of a minor, or of an incompetent person, or any part thereof, 

5 or to make a lease of said realty, or any part thereof, the court 

6 may, on a petition, notice, and hearing as provided in this 

7 article, authorize and direct the executor, administrator, or 

8 guardian to mortgage such real estate or any part thereof, and 

9 to execute a note or notes to be secured by such mortgage, or 
10 to lease such real estate or any part thereof. 

Many superfluous words are omitted, but no change made in the 
meaning of the section. 

Section 1578. That section fifteen hundred and seventy-eight read: 

Section 1578. To obtain an order to mortgage such realty, 

2 the proceedings to be taken, and the effect thereof, must be as 

3 follows: 

4 First — The executor or administrator of any estate, or 
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6 guardian of any minor or incompetent person, or any person 

6 interested in the estates of such decedents, minors, or 

7 incompetent persons, must file a verified petition showing: 

8 1, The particular purpose or purposes for which it is pro- 

9 posed to make the note or notes and mortgage, which must be 

10 either to pay the debts, legacies, or charges of administration, 

11 or to pay, reduce, extend, or renew some lien or mortgage 

12 already subsisting on said realty or some part thereof; 

13 2. A statement of the debts, legacies, charges of administra- 

14 tion, liens or mortgages to be paid, reduced, extended, or 

15 renewed, as the case may be; 

16 3. The advantage that may accrue to the estate from raising 

17 the required money, in the manner and for the purposes 

18 petitioned for; 

19 4, The amount to be raised, with a general description of the 

20 property proposed to be mortgaged; and, 

21 5. The names of the legatees and devisees, if any, and of the 

22 heirs of the deceased, or of the minor, or of the incompetent 

23 person, as the case may be, so far as known to the petitioner. 

24 Second — Upon filing such petition, an order must be made by 

25 the court or judge, requiring all persons interested in the 

26 estate to appear before the court, at a time and place specified, 

27 not less than four nor more than ten weeks thereafter, to show 

28 cause why the realty (briefly indicating it), or some part 

29 thereof, should not be mortgaged for the amount mentioned in 

30 the petition (stating such amount), or such lesser amount as 

31 to the court or judge shall seem meet, and referring to the 

32 petition on file for further particulars, 

33 Third — The order to show cause must be personally served 

34 on the persons interested in the estate, at least ten days before 

35 the time appointed for hearing the petition, or published for . 

36 four successive weeks in a newspaper of general circulation, 

37 published in the county. 

38 Fourth — At the time and at the place appointed in the order 

39 to show cause, or at such other time and place to which the 

40 hearing may be postponed, having first received satisfactory 

41 proof of personal service or publication of the order to show 

42 cause, the court must proceed to hear the petition, and any 

43 objections that may be presented thereto. Witnesses may be 

44 compelled to attend and testify, as in other cases; and if the 

45 court is satisfied that it will be for the advantage of the estate 

46 to mortgage the whole or any portion of the real estate, an 

47 order must be made authorizing and directing the executor, 

48 administrator, or guardian, to borrow the sum named in the 
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49 petition, or some lesser amount, and to execute a promissory 

60 note or notes therefor, and a mortgage to secure the payment 

51 thereof. The order must prescribe the period of the loan, the 

62 coin or currency in which it must be paid, the maximum rate 

53 of interest, the property to be mortgaged, that the buildings 

54 thereon shall be insured for the further security of the lender, 

55 and the maximum which may be allowed for the services of 

56 attorneys in the event that a suit is brought to foreclose the 

57 mortgage, and the order may also provide that the interest 

58 on said notes must be paid out of the income of the property 

59 mortgaged. 

60 Fifth — After the making of the order to mortgage, the 

61 executor, administrator, or guardian must execute and deliver 

62 a promissory note or notes for the amount and period specified 

63 in the order, and execute, acknowledge, and deliver a mort- 

64 gage of the premises, setting forth in the mortgage that it is 

65 made by authority of the order, and giving the date of such 

66 order. A certified copy of the order must be recorded in the 

67 oflSce of the county recorder of every county in which the 

68 incumbered land, or any portion thereof, lies. The note or notes 

69 and mortgage must be signed by the executor, administrator, or 

70 guardian as such, but they create no personal liability against 

71 the person so signing. 

72 Sixth — Every mortgage so made is effectual to mortgage 

73 and hypothecate all the right, title, interest, and estate 

74 which the decedent, minor, or incompetent person had in the 

75 premises described therein at the time of the death of such 

76 decedent, or at the time of the appointment of the guardian, 

77 or prior or subsequent thereto. No irregularity in the proceed- 

78 ings shall impair or invalidate the same, or the note or notes 

79 and mortgage given in pursuance thereof, and the mortgagee, 

80 his heirs and assigns, shall have and possess the same rights 

81 and remedies on the note or notes and mortgage as if it had 

82 been made by the decedent prior to his death, the minor after 

83 reaching the age of majority, or the incompetent person when 

84 legally competent; provided^ however, that upon any fore- 

85 closure, if the proceeds of the incumbered property are 

86 insuflBcient to pay the note or notes and mortgage, no judg- 

87 ment or claim for any deficiency of such proceeds to satisfy 

88 the note or notes and mortgage, or the costs or expenses of 

89 sale, must be had or allowed, except in cases where the note or 

90 notes and mortgage were given to pay, reduce, extend, or 

91 renew a lien or mortgage subsisting on the realty, or some part 

92 thereof, at the time of the death of the decedent, and the 



RECOMMENDATIONS RESPECTING CODE OP CIVIL PROCEDURE. 173 

93 indebtedness secured by such lien or mortgage was an allowed 

94 and approved claim against his estate, or a lien upon the 

95 interest of the minor in said real estate at the time it vested 

96 in him, or upon the estate of the incompetent at the time the 

97 incompetency was so declared by the court; and provided alsoy 

98 that in cases affecting the estates of deceased persons, the part 

99 of the indebtedness remaining unsatisfied must be classed 

100 and paid with other demands against the estate, as provided 

101 in article three, chapter ten, of title eleven, part three, of this 

102 code, with respect to mortgages subsisting at the time of death. 

See note to preceding section. 

Section 1582. That section fifteen hundred and eighty- two read: 

Section 1582. Actions for the recovery of any property, 

2 real or personal, or for the possession thereof, or to quiet title 

3 thereto, or to determine any adverse claim thereto, or for par- 

4 tition of real property, and all actions founded upon contracts, 

5 may be maintained by and against executors and adminis- 

6 trators in all cases in which the same might have been main- 

7 tained by or against their respective testators or intestates. 

8 The heirs or devisees may themselves, or jointly with the 

9 executor or administrator, maintain an action for the possession 

10 of the real estate, or for the purpose of quieting title to the 

11 same, against any one except the executor or administrator; 

12 but this section must not be construed as requiring them so 

13 to do. 

Strikes out '^hereon" after " adverse claim," and inserts "thereto, or 
for partition of real property," and adds the last sentence of section 
fourteen hundred and fifty-two. It was h^ld in Ryer v. Fletcher-Ryer 
Oo.y 126 Cal. 582, that an administrator could not maintain an action 
for partition. This is a very inconvenient rule, and should be changed. 

Section 1583. That section fifteen hundred and eighty-three read: 

Section 1583. Actions for wasting, destroying, taking, carry- 

2 ing away, or converting any goods or chattels, or for trespass 

3 on real estate, may be maintained by and against executors 

4 and administrators in all cases in which the same might have 

5 been maintained by or against their respective testators or 

6 intestates. 

Consolidating the present sections fifteen hundred and eighty-three 
and fifteen hundred and eighty-four. 

Section 1584. That a new section be added, to be numbered fifteen 
hundred and eighty-four, to read: 

Section 1584. Executors and administrators may maintain 
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2 actions to enforce trusts in real or personal property created or 

3 existing in favor of their respective testators or intestates, and 

4 to compel the conveyance or delivery of the trust property, or 

5 any part thereof. In any such action, the court may, by its 

6 judgment, direct that such property be conveyed or delivered to 

7 the executor or administrator for the benefit of the estate. Any 

8 person hoWing any property to which the estate is entitled, may 

9 convey the same to the executor or administrator for the benefit 

10 of the estate, with the same effect as if the testator or intestate 

11 were still living and the property had been conveyed to him. 

12 An executor or administrator may also take and hold, for the 

13 benefit of the estate, under a decree of distribution in the 

14 estate of another deceased person, any property of such estate 

15 to which his testator or intestate would have been entitled if 

16 living. 

This proposed new section is intended to do away with the rule 
declared in Janes v. Throckviorton, 67 Cal. 363. This rule never had 
any good foundation in law, and should be altered. The last portion 
of the section, which provides for distribution to the executor or 
administrator of a deceased heir, legatee, or devisee, is followed by an 
amendment to section sixteen hundred and seventy-eight, concerning 
distribution. 

Section 1587. That section fifteen hundred and eighty-seven read: 

Skction 15S7. In actions by or against executors, it is not 

2 necessary to join those as parties who have been appointed 

3 executors but have not qualified. 

Striking out '^to whom letters were issued" and inserting "who have 
been appointed executors." As letters are not allowed to issue before 
qualification, the sentence as it now stands is absurd. 

Section 1589. That section fifteen hundred and eighty-nine read: 

Section 1589. When there is a deficiency of assets in the 

2 hands of an executor or administrator, and when the decedent, 

3 in his lifetime, has conveyed any real estate, or any rights or 

4 interests therein, with intent to defraud his creditors, or to 

5 avoid any right, debt, or duty of an}^ person, or has so conveyed 

6 such estate that by law the deeds or conveyances are void as 

7 against creditors, the executor or administrator must commence 

8 and prosecute to final judgment any proper action for the 

9 recovery of the same; and may recover for the benefit of the 

10 creditors all such real estate so fraudulently conveyed, and 

11 may also, for the benefit of the creditors, sue for and recover 

12 all goods, chattels, rights, or credits which have been so 
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13 conveyed by the decedent in his lifetime, whatever may have 

14 been the manner of such fraudulent conveyance. 

**For" is inserted after '*sue," to correct a clerical error. 

Section 1591. That Section fifteen hundred and ninety-one read: 

Section 1591. All real estate so recovered must be sold for 

2 the payment of debts, in the same manner as if the decedent 

3 had died seized thereof, upon obtaining an order therefor 
, 4 from the court; and the proceeds of all goods, chattels, rights, 

5 and credits so recovered must be appropriated in payment 

6 of the debts of the decedent in the same manner as other 

7 property in the hands of the executor or administrator. The 

8 remainder <)f the proceeds, after all the debts of the decedent 

9 have been paid, must be paid to the person from whom such 
10 property was recovered. 

The amendment is contained in the last sentence. Since the decedent 
himself could not have recovered the property, his heirs should have no 
better right. In an action brought against a living person, to set aside 
a transfer void as to creditors, it can only be set aside so far as the 
claim of the creditor extends. The rule in case of deceased persons 
should be the same. 

Section 1592. That section fifteen hundred and ninety-two read: 

Section 1592. Pending the settlement of any estate, on the 

2 petition of any person interested therein, and upon good cause 

3 shown therefor, the court may order any moneys in the hands 

4 of the executors or administrators to be invested for the benefit 

5 of the estate in securities of the United States or of this State. 

6 Such order can only be made after publication of notice of the 

7 petition for not less than ten days in some newspaper, to be 

8 designated by the court or a judge thereof. 

Consists of section sixteen hundred and forty amended by inserting 
after "petition" in the last sentence the words "for not less than ten 
days." 

Section 1598. That section fifteen hundred and ninety-eight read: 

SECTroN 1598. On the presentation of a verified petition by 

2 the executor or administrator, or by any person claiming to be 

3 entitled to such conveyance from an executor or administrator, 

4 setting forth the facts upon which the claim is predicated, the 

5 court, or a judge thereof, must appoint a time and place for 

6 hearing the petition, and must order notice thereof to be 

7 served on the executor or administrator personally, and pub- 
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8 liahed at least four successive weeks before such hearing, in 

9 such newspaper in this state as he may designate. 

Inserts after "petition by" the words "the executor or administrator 
or by," thus authorizing him to present a petition for leave to convey 
property pursuant to a contract of sale made by the decedent. 

Section 1600. That section sixteen hundred read: 

Section 1600. If, after a full hearing upon the petition and 

2 objections, and examination of the facts and circumstances of 

3 the claim, the court is satisfied that the petitioner is entitled 

4 to a conveyance of the real estate described in the petition, a 

5 decree authorizing and directing the executor or administrator 

6 to execute a conveyance thereof to the petitioner must be made. 

Strikes out at the end of the section the words "entered on the minutes 
of the court and recorded," this requirement being covered by a general 
provision. 

Section 1607. That section sixteen hundred. and seven read: 

Section 1607. The decree provided for in this chapter may 

2 direct the possession of the property therein described to be 

3 surrendered to the person entitled thereto, upon his producing 

4 a certified copy of the decree, when, by the terms of the 

5 contract, possession is to be surrendered. 

The words ''deed and" are omitted after " producing," to harmonize 
the section with section sixteen hundred and four. 

• 

Section 1612. That section sixteen hundred and twelve read: 

. Section 1612. No executor or administrator is chargeable 

2 upon any special promise to answer in damages or to pay the 

3 debts of the testator or intestate out of his own estate, unless 

4 the agreement for that purpose, or some memorandum or note 

5 thereof, is in writing and signed by such executor or adminis- 

6 trator, or by some other person by him thereunto specially 

7 authorized in writing. 

^'In writing" inserted at the end of the section. 

Section 1618. That section sixteen hundred and eighteen read: 

Section 1618. When no compensation is provided by the 

2 will, or the executor renounces all claim thereto, he must be 

3 allowed commissions upon the amount of estate accounted 

4 for by him, as follows: for the first thousand dollars, at the 
6 rate of seven per cent; for all above that sum, and not exceed- 

6 ing ten thousand dollars, at the rate of five per cent; for all 

7 above ten thousand dollars, and not exceeding twenty thousand 
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8 dollars, at the rate of four per cent; for all p-bove twenty 

9 thousand dollars, and not exceeding fifty thousand dollars, at 

10 the rate of three per cent; for all above fifty thousand dollars, 

11 and not exceeding one hundred thousand dollars, at the rate of 

12 two per cent; and for all above one hundred thousand dollars, 

13 at the rate of one per cent. The same commissions must be 

14 allowed to administrators. In all cases the amount oJ the 

15 commissions may be increased or diminished, as the court may 

16 deem reasonable and just for the services performed, but such 

17 increase or diminution shall in no event exceed one half the 

18 amount of commissions allowed by this section. Where the 

19 property of the estate is distributed in kind, and involves no 

20 labor beyond the custody and distribution of the same, the 

21 commissions must be computed on all the estate above the value 

22 of twenty thousand dollars, at one half of the rates fixed in 

23 this section. Public administrators shall receive the same 

24 compensation and allowances as are allowed in this title to 

25 other administrators. All contracts between an executor or 

26 administrator and an heir, devisee, or legatee, for a higher 

27 compensation than that allowed by this section, are void; pro- 

28 videdy this section shall not apply to estates now in course of 

29 administration, except where, and to the extent that, such 

30 estates consist of bonds and other securities, to be distributed 

31 without extra expense in administration. Upon the death, 

32 resignation, or removal of any executor or administrator, the 

33 court must, in settling his account, allow him, for his compen- 

34 sation, such part of the commissions hereinbefore designated 

35 as may seem just, taking into consideration the services ren- 

36 dered, and, so far as the court can ascertain, the services 

37 necessary to be rendered to complete the administration of the 

38 estate. 

Allows the court to reduce, as well as to increase within certain limits, 
the amount of the commission of the executor or administrator, and 
adds the last sentence, authorizing the court to fix the allowance of an 
executor or administrator upon his death, resignation, or removal, 
without waiting for the final settlement of the estate. 

Section 1622. That section sixteen hundred and twenty-two read: 

Section 1622. When required by the court, either upon its 

2 own motion or upon the application of any person interested 

3 in the estate, the executor or administrator must render an 

4 exhibit under oath, showing the amount of money received 

5 and expended by him, the amount of all claims presented 

12 — ccp 
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6 against the estate, and the names of the claimants, and all 

7 other matters necessary to show the condition of its affairs. 

Omits the requirement for filing an exhibit six months after the 
appointment of an executor or administrator, and leaves such exhibit 
to be filed whenever the court may direct. The time should differ 
according to the circumstances of the estate. Thus, if the estate is 
worth more than ten thousand dollars, no exhibit of any value can be 
filed until after the ten months allowed for the presentation of claims 
have expired. 

Sections 1623, 1624, 1625. That sections sixteen hundred and twenty- 
three, sixteen hundred and twenty-four, and sixteen hundred and twenty- 
five be repealed, as unnecessary and inconsistent with section sixteen 
hundred and twenty-two as amended. 

Section 1636. That section sixteen hundred and thirty-six read: 

Section 1636. All matters, including allowed claims not 

2 passed upon on the settlement of any former account, or on 

3 rendering an exhibit, or on making a decree of sale, may be 

4 contested by the heirs, for cause shown. The hearing and 

5 allegations of the respective parties may be postponed from 

6 time to time, when necessary, and the court may appoint one 

7 or more referees to examine the accounts, and make report 

8 thereon, subject to confirmation; and may allow a reasonable 

9 compensation to the referees, to be paid out of the estate of the 

10 decedent. Whenever an allowed claim is contested by any 

1 1 heir, or other person entitled to contest it, either the contestant 

12 or the claimant is entitled to a trial by jury of the issues of fact 

13 presented by the contest; and it is the duty of the court, at 

14 request of either party, to call a jury and submit to them such 

15 issues, and, after receiving their verdict, to enter an order 

16 disposing of such contest in accordance therewith. 

Entitles the party to a trial by jury when an allowed claim is con- 
tested. 



Section 1639. That section sixteen hundred and thirty-nine read: 

Section 1639. If any executor or administrator dies, his 

2 accounts may be presented by his personal representatives to 

3 and settled by the court in which the estate of which he was 

4 executor or administrator is being administered, and, upon 

5 petition of the successor of such deceased executor or adminis- 

6 trator, such court may compel the personal representatives of 

7 such deceased executor or administrator to render an account 
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8 of the administration of their testator or intestate, and must 

9 settle such account as in other cases. 

This is a new section, the matter in present section sixteen hundred 
and thirty-nine having been transferred to section fifteen hundred and 
twenty-seven. The new section authorizes the personal representatives 
of a deceased executor or administrator to present and have settled the 
account of such deceased. At present there is no way of settling such 
accounts, except by suit in equity, which is expensive, unnecessary, and 
less expeditious than the mode proposed. 

Section 1640. That section sixteen hundred and forty be repealed, 
because its contents are embraced in section fifteen hundred and ninety- 
two as amended. 

Section 1643. That section sixteen hundred and forty-three read: 

Section 1643. The debts of the estate, subject to the pro- 

2 visions of section twelve hundred and five, must be paid in the 

3 following order: 

4 1. Funeral expenses; 

5 2. The expenses of the last sickness; 

6 3. Debts having preference by the laws of the United States; 

7 4. Judgments rendered against the decedent in his lifetime, 

8 and mortgages and other liens in the order of their d^te; 

9 5i All other demands against the estate. 

10 If a debt is payable in a particular kind of money or currency, 

11 it must be paid only in such money or currency. If the estate 

12 is insolvent, no greater rate of interest must be paid upon any 

13 debt, from the time of the first publication of notice to creditors, 
'14 than is allowed by law on judgments. 

The amendment provides for liens other than those arising from 
mortgage, and adds the provision of the last sentence of section fourteen 
hundred and ninety -four and the last sentence of section fourteen hundred 
and ninety-six. 

Section 1644. That section sixteen hundred and forty-four read: 

Section 1644. The preference given in the preceding sec- 

2 tion to a mortgage or lien only extends to the proceeds of the 

3 property subject to the mortgage or lien. If the proceeds of 

4 such property are insufficient to pay the mortgage or lien, the 

5 part remaining unsatisfied must be classed with general demands 

6 against the estate. 

Adds '*or lien" after the word ** mortgage.'^ 

Section 1647. That section sixteen hundred and forty-seven read: 
Section 1647. Upon the settlement of the account of the 
2 executor or administrator, provided for in section sixteen 
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3 hundred and twenty-eight, the court must make an order for 

4 the payment of the debts, as the circumstances of the estate 

5 require. If there are not sufficient funds in the hands of the 

6 executor or administrator, the court must specify in the decree 

7 the sum to be paid to each creditor. If the whole property of 

8 . the estate is exhausted by such payment or distribution, such 

9 account must be considered as a final account, and the execu- 

10 tor or administrator is entitled to his discharge on producing 

11 and filing the necessary vouchers and proofs showing that 

12 such payments have been made, and that he has fully com- 

13 plied with the decree of the court. 

The section as amended applies only to the settlement of an account 
rendered after the expiration of the time for the presentation of claims. 

Section 1650. That section sixteen hundred and fifty read: 

Section 1650. When the accounts of the administrator or 

2 executor have been settled, and an order made for the payment 

3 of debts and distribution of the estate, no creditor, whose 

4 claim was not included in the order for payment, has any 

5 right to call upon the creditors who have been paid, or upon 

6 the heirs, devisees, or legatees, to contribute to the payment of 

7 his claim. 

Strikes out all of the present section after the words " payment of his 
claim." If the amendments heretofore suggested by us with regard to 
notice to creditors are adopted, the portion of the first sentence stricken 
out will no longer be applicable. The last sentence of the section never 
was applicable in view of the requirements of section sixteen hundred 
and forty-eight. 

Section 1658. That section sixteen hundred and fifty-eight read: 

Section 1658. At any time after the lapse of four months 

2 from the issuing of letters testamentary or of administration, 

3 any heir, devisee, or legatee may present his petition to the 

4 court for the legacy or share of the estate to which he is 

5 entitled, or any portion thereof, to be given to him upon his 

6 giving bonds, with security, for the payment of his proportion 

7 of the debts of the estate. 

Inserts the words " or any portion thereof" to make the section agree 
with subdivision two of section sixteen hundred and sixty-one. 

Section 1661, That section sixteen hundred and sixty-one read: 

Section 1661. If, at the hearing, it appears that the estate 

2 is but little indebted, and that the share of the party apply- 

3 ing may be allowed to him without loss to the creditors of the 
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4 estate, the court must make an order in conformity with 

5 the prayer of the applicant, requiring: 

6 ' 1. Each heir, legatee, or devisee, obtaining such order, 

7 before receiving his share, or any portion thereof, to execute 

8 and deliver to the executor or administrator a bond, in such 

9 sum as may be designated by the court, or a judge thereof, 

10 with sureties to be approved by the judge, payable to the 

11 executor or administrator, and conditioned for the payment, 

12 whenever required, of his proportion of the debts due from 

13 the estate, not exceeding the value or amount of the legacy 

14 or portion of the estate to which he is entitled. Where 

15 the time for filing or presenting claims has expired, and 

16 all claims that have been allowed have been paid, or are 

17 secured by mortgage upon real estate sufficient to pay them, 

18 and the court is satisfied that no injury can result to the 

19 estate, the court may dispense with the bond; 

20 2. The executor or administrator to deliver to the heir, 

21 legatee, or devisee, the whole portion of the estate to which he 

22 may be entitled, or only a part thereof, designating it. 

23 If, in the execution of the order, a partition is necessary be- 

24 tween two or more of the parties interested, it must be made 

25 in the manner hereinafter prescribed. The costs of these pro- 

26 ceedings must be paid by the applicant, or if there are more 

27 than one, must be apportioned equally among them. 

The section as amended consolidates present section sixteen hundred 
and sixty-one and section sixteen hundred and sixty-three. They seem 
to have been designed to accomplish the same purpose. 

Section 1663. That section sixteen hundred and sixty-three be 
repealed, because section sixteen hundred and sixty-one covers the 
whole subject-matter. 

Section 1665. That section sixteen hundred and sixty-five read: 

Section 1665. Upon the final settlement of the accounts of 

2 the executor or administrator, or at any subsequent time, upon 

3 the application of the executor or administrator, or of any 

4 heir, legate^, or devisee, the court must proceed to distribute 

5 the residue of the estate in the hands of the executor or admin- 

6 istrator, if any, among the persons who by law are entitled 

7 thereto; and if the decedent has left a surviving child, or the 

8 issue of a deceased child, and any of them, before the close of 

9 the administration, have died while under age and not having 

10 been married, no administration on such deceased child's estate 

11 is necessary, but all the estate which such deceased child was 
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12 entitled to by inheritance must, without administration, be 

13 distributed as provided in the Civil Code. A statement of any 

14 receipts and disbursements of the executor or administrator, 

15 since the rendition of his final account, must be reported and 

16 filed at the time of making such distribution; and a settlement 

17 thereof, together with an estimate of the expenses of closing 

18 the estate, must be made by the court, and included in the 

19 order or decree, or the court or judge may order notice of the 

20 settlement of such supplementary account, and refer the same 

21 as in other cases of the settlement of accounts. 

Strikes out"and the issue of other children" and inserts** or the issue 
of a deceased child," and also strikes out "to the other heir at law" and 
inserts "as provided in the Civil Code." The clause proposed to be 
amended is clearly in conflict with subdivision seven of section thirteen 
hundred and eighty-six of the Civil Code. The rule of the Civil Code is 
one which has existed in this state since its inception, and clearly 
ought to be retained. The proposed amendments make these sections 
harmonious. 

Section 1668. That section sixteen hundred and sixty-eight read: 

Section 1668. The order or decree may be made on the 

2 petition of the executor or administrator, or of any person 

3 interested in the estate. When such petition is filed the clerk 

4 of the court must set the petition for hearing by the court, and 

5 give notice thereof by causing notices to be posted in at least 

6 three public places in the county, setting forth the name of the 

7 estate, the executor or administrator, and the time appointed 

8 for the hearing of the petition. If, upon the hearing of the 

9 petition, the court, or a judge thereof, deems the notice insuffi- 

10 cient from any cause, he may order such further notice to 

11 be given as may seem to him proper. At the time fixed for 

12 the hearing, or to which the hearing may be postponed, any 

13 person interested in the estate may appear and contest the 

14 petition by filing written objections thereto. If the partition 

15 is applied for, as provided in this chapter, the decree of dis- 

16 tribution does not divest the court of jurisdiction to order 

17 partition, unless the estate is finally closed. 

Provides that any person interested may appear and contest a peti- 
tion for distribution by filing written objections thereto. 

Section 1669. That section sixteen hundred and sixty-nine read: 

Section 1669. Before any decree of distribution of an estate 

2 is made, the court must be satisfied, by the oath of the executor 

3 or administrator, or otherwise, that all state, county, and 
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> 4 municipal taxes, legally levied upon property of the estate, 

5 have been fully paid. 

Omits **personar' before " property," and thus harmonizes the section 
with section thirty-seven hundred and fifty-two of the Political Code. 

Section 1677. That section sixteen hundred and seventy-seven read: 

Section 1677. If the real estate is in different counties, and 

2 it appears to the court that partition of the land in one of such 

3 countids may be had without reference to the land in the other 

4 counties^ the court may appoint different commissioners to 

5 partition the property in that county, or may direct the com- 

6 missioners first appointed to partition the property in any 

7 particular county, as if there were no other estate to be divided. 

8 Unless such directions are given, all the land to be partitioned, 

9 wherever situated, must be partitioned as a whole. 

Authorizes all the property of the decedent to be considered in making 
any partition, unless the court otherwise directs. The provisions of the 
present section would be highly unjust in many cases. The matter 
should be left, as the amendment leaves it, to the discretion of the court. 

Section 1678. That section sixteen hundred and seventy-eight read: 

Section 1678. Partition or distribution of the property of 

2 the estate may be made as provided in this chapter, although 

3 some of the original heirs, legatees, or devisees may have con- 

4 veyed their shares to other persons, and such shares must be 

5 assigned to the person holding the same in the same manner 

6 as they otherwise would have been to such heirs, legatees, or 

7 devisees. If any heir, deyisee, or legatee has died after the 

8 death of his ancestor or testator, his share must, except as 

9 otherwise provided in section sixteen hundred and sixty-five, 

10 be distributed to the persons to whom the same may have been 

11 distributed in the administration of his estate, or, if no such 

12 distribution has been had, then to his executor or administrator 

13 for the benefit of his estate. 

Authorizes the personal, as well as the real, property to be partitioned, 
and adds the last sentence. See note to section fifteen hundred and 
eighty-four. 

Section 1699. That section sixteen hundred and ninety-nine read: 

Section 1699. Where any trust has been created by or 

2 under any will to continue after distribution, the superior court 

3 shall not lose jurisdiction of the estate by final distribution, 

4 but shall retain jurisdiction thereof for the purpose of the 
6 settlement of accounts under the trust. And any trustee 
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6 created by any will, or appointed to execute any trust created 

7 by any will, may, from time to time, pending the execution of 

8 his trust, or may at the termination thereof, render and pray 

9 for the settlement of his accounts as such trustee, before the 

10 superior court in which the will was probated, and in the 

11 manner provided for the settlement of the accounts of execu- 

12 tors and administrators. The trustee, or in case of his death, 

13 his legal representatives, must for that purpose present to the 

14 court his verified petition, setting forth his accounts in detail, 

15 together with a verified statement of said trustee, giving the 

16 names and postoffice addresses, if known, of the cestui que 

17 trust, and upon the filing thereof, the clerk of the court must 

18 appoint a day for the hearing, and thereupon give notice 

19 thereof of not less than ten days, by causing notices to be 

20 posted in at least three public places in the county, setting 

21 forth the name of the trust estate, the trustee, and the day 

22 appointed for the settlement of the account. The court, or a 

23 judge thereof, may order such further notice to be given as 

24 may be proper, and any such trustee may, in the discretion of 

25 the court, upon application of any beneficiary of the trust, be 

26 ordered to appear and render his account, after being cited by 

27 service of citation, as provided for the service of summons in 
. 28 civil cases. Upon the filing of the account so ordered, the 

29 same proceedings for the hearing and settlement thereof must 

30 be had as are hereinabove provided. 

The proposed change authorizes the clerk to fix the day for the 
hearing of the account. 

Section 1702. That section seventeen hundred and two read: 

Section 1702. Any person named or designated as a trustee 

2 in any will which has been or shall hereafter be admitted to 

3 probate in this state may decline to act as such trustee, and an 

4 order of court must thereupon be made accepting such resigna- 

5 tion; but the declination of any such person who has qualified 

6 as executor must not be accepted by the court, unless the same 

7 is in writing and filed in the matter of the estate in the court, 

8 and such notice must be given thereof as is required upon a 

9 petition praying for letters of administration. The court has 

10 power at any time to appoint some fit and proper person to fill 

1 1 any vacancy in the office of trustee under the will, whether 

12 resulting from such declination, removal, or otherwise, pro- 

13 vided it is required by law or necessary to carry out the trust 

14 created by the will, that such vacancy shall be filled; and 

15 every person so appointed must, before acting as trustee, give 
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16 a bond such as is required by section one thousand three 

17 hundred and eighty-eight, of a person to whom letters of 

18 administration are directed to issue. Such appointment may 

19 be made by the court upon the written application of any 

20 person interested in the trust, and must only be made after 

21 notice to all parties interested in the trust, given in the 

22 same manner as notice is required to be given of the hearing 

23 upon the petition for the probate of a will. In each of the 

24 preceding cases the court may order such further notice as shall 

25 seem necessary. In accepting a declination under the pro- 

26 visions of this section, the court may make and enforce any 

27 order which may be necessary for the preservation of the estate. 

28 This section is applicable to any and all estates now pending 

29 in which a final distribution and discharge has not been granted. 

The original section limited the power of the probate court to accept 
the resignation or to appoint a new trustee to a time prior to the entry 
of the decree of distribution. As a matter of fact, ordinarily no action 
on the part of the court is required until after the entry of such decree, 
and the amendment is for the purpose of removing the limitation. 

Section 1703^. That section seventeen hundred and three and a half 
be repealed, for the reason that if the minor or incompetent person has 
no guardian to receive his property, one should be appointed, instead 
of turning it over to the county treasurer. 

Section 1710. That section seventeen hundred and ten read: 

Section 1710. At any time during the progress of the ad- 

2 ministration, any person interested in the estate may serve 

3 upon the executor or administrator, and file with the clerk, an 

4 appearance, in person or by attorney, specifying a place at 

5 which notices may be served upon him. Such appearance 

6 must also be served upon any other person who has thereto- 

7 fore so appeared. Any person so appearing is entitled, to 

8 personal notice of all subsequent proceedings required to be 

9 had upon notice; which notice must, unless otherwise provided 

10 in this title, be given at least five days before the hearing, and 

11 in the manner prescribed in chapter five, title fourteen, of part 

12 two of this code. In all other cases, when personal notice is 

13 required, and no mode of giving it is prescribed in this title, it 

14 must be given either by citation or in the mode prescribed in 

15 sections ten hundred and ten and ten hundred and eleven. 

This amendment provides in detail for the mode of giving notice of 
probate proceedings, and has been deemed necessary because it has 
been contended that under the section, as it now is, no notice can be 
given except by citation. 
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Section 1715. That section seventeen hundred and fifteen be repealed. 
Its provisions are included in section nine hundred and thirty-nine. 

Section 1717. That section seventeen hundred and seventeen read: 

Section 1717. If no jury is demanded, the court must try 

2 the issues joined, and sign and file its decision in writing, as 

3 provided in sections six hundred and thirty-two and six hun- 

4 dred and thirty-three. If, on written demand, a jury is called 

5 by either party, and the issues are not sufficiently made up by 

6 the written pleadings on file, the court, on due notice to the 

7 opposite party, must settle and frame the issues to be tried, and 

8 submit the same, together with the evidence of each party, to 

9 the jury, on which they must render a verdict. Either party 

10 may move for a new trial, upon the same grounds and errors, 

11 and in like manner, as provided in this code for civil actions. 

Inserts "and sign and file its decision in writing, as provided in 
sections six hundred and thirty-two and six hundred and thirty-three." 
The intention of this amendment is to settle the vexed question as to 
whether findings are required on the trial of issues of fact in probate. 
The practice in that respect ought to be the same as in civil actions. 

Section 1718. That section seventeen hundred and eighteen be 
repealed. The general opinion of those who have had much experience 
in probate practice is, that the appointment of attorneys for minor or 
absent parties has failed to accomplish the object intended, and has 
resulted only in the payment of useless fees and in other abuses. An 
attorney appointed by the court never does anything unless pushed by 
the court, and, if the court itself is diligent, it needs no attorney to 
advise in that respect. All persons interested in the estate are presumed 
either to be capable of looking out for their own interests, or to have 
some relative or friend who will do so. In practice, this section .fre- 
quently results in forcing upon parties attorneys whom they would 
never have chosen and whose management is not satisfactory to them. 
In truth, it has subjected the probate practice to much scandal, some of 
which has been deserved. 

Section 1723. That section seventeen hundred and twenty- three read: 

Section 1723. Upon the death of one of two spouses enti- 

2 tied to a homestead which thereby vests in the survivor, or of 

3 the owner of an estate for his own life, any person interested 

4 in such homestead, or in the property subject to such life 

5 estate, may file in the superior court of the county in 

6 which the property is situated his verified petition, setting 

7 forth such fact, and thereupon, after such notice by publication 

8 or otherwise as the court may direct, it must hear such petition 
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9 and any evidence which may be offered in support or resist- 

10 ance thereof, and if it appears that such spouse or the 

11 owner of such life estate has died, the court must make a 

12 decree declaring such death, and the date thereof if known, 

13 and that thereby- such deceased person ceased to have any 

14 estate or interest in such property; and a certified copy of 

15 such decree, recorded in the office of the county recorder of the 

16 county wherein the property is situated, is conclusive evidence 

17 of the facts therein stated. 

This section has been rewritten, and,- it is believed, made less imper- 
fect. The original section was, as to homesteads, restricted to persons 
occupying them, whereas, after a homestead is once dedicated, the 
homestead right does not cease by mere nonoccupancy. The amendment 
is intended to give a remedy in all cases. 

Sections 1733, 1734. That sections seventeen hundred and thirty-three 
and seventeen hundred and thirty-four be repealed. Their subject- 
matter is included in sections fourteen hundred and fifty-nine to fourteen 
hundred and sixty-one. 

Section 1737. That section seventeen hundred and thirty-seven read: 

Section 1737. It is the duty of every public administrator, 

2 as soon as he receives the same, to deposit with the county 

3 treasurer of the county in which the probate proceedings 

4 are pending, all moneys of the estate; and such moneys 

5 may be drawn upon the order of the public administrator, 

6 countersigned by a superior judge, when required for the 

7 purposes of administration. It is the duty of the county 

8 treasurer to receive and safely keep all such moneys, and pay 

9 them out upon the order of the public administrator, 'when 

10 countersigned by a superior judge, and not otherwise, and 

11 to keep an account with such estate of all moneys received 

12 and paid to him; and the county treasurer must be allowed 

13 one per cent upon all moneys received and kept by him, and 

14 no greater fees for any services herein provided; and for the 

15 safe keeping and payment of all such moneys, as herein 

16 provided, the said treasurer and his sureties are responsible 

17 upon his official bond. The moneys thus deposited may, 

18 upon order of the court, be invested, pending the proceedings, 

19 in securities of the United States, or of this State, when such 

20 investment is deemed by the court to be for the best interests 

21 of the estate. After a final settlement of the affairs of any 

22 estate, if there are no heirs, or other claimants thereof, the 

23 county treasurer must pay into the state treasury all moneys 
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24 and effects in his hands belonging to the estate, upon order of 

25 the court; and if any such moneys and effects escheat to the 

26 state, they must be disposed of as other escheated estates. 

Strikes out the words " not required for the current expenses of the 
administration." Their presence in the section makes it ineffective. 
A public administrator is a public officer, charged with the collection 
of moneys in the same sense that a tax collector is, and all moneys 
received by him ought clearly to be deposited in the treasury. This is 
one of the best and most important checks upon extravagance and 
peculation,' and should, therefore, be made mandatory. 

That the heading of Article I of Chapter XIV of Title XI of Part 
III be amended so as to read "Guardians of Resident Minors," and that 
section seventeen hundred and forty-seven read: 

Section 1747. The superior court of each county, when it 

2 appears necessary or convenient, may appoint guardians for 

3 the persons and estates, or either of them, of minors who have 

4 no guardian legally appointed by will or deed, and who are 

5 inhabitants or residents of the county. Such appointment 

6 may be made on the petition of a relative or other person on 

7 behalf of the minor, or on the petition of the minor, if four- 

8 teen years of age. Before making such appointment, the 

9 court must cause such notice as it deems reasonable to be given 

10 to any person having the care of such minor, and to such 

11 relatives of the minor residing in the coimty as the court may 

12 deem proper. 

Strikes out '*or who reside without the state and have estate within 
the county." 

Section 1750. That section seventeen hundred and fifty read: 

Section 1750. When a guardian has been appointed by the 

2 court for a minor under the age of fourteen years, the minor, 

3 at any time after he attains that age, may nominate his own 

4 guardian, subject to the approval of the court. 

" Nominate" is substituted for "appoint." 

Section 1752. That section seventeen hundred and fifty-two be 
repealed. This section is inconsistent with section seventeen hundred 
and fifty-three, which declares the proper rule. If a minor has a father 
or mother who is competent to act as guardian, the father or mother 
has the first right to appointment as guardian. If the father and 
mother are not competent to act as guardians, they are equally incom- 
petent to have the custody of the minor or the care of his property. 
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Section 1753. That section seventeen hundred and fifty-three read: 

Section 1753. Every guardian appointed has the custody 

2 and care of the education of the minor, and the care and 

3 management of his estate, until such minor arrives at the 

4 age of majority or marries, or until the guardian is legally 

5 discharged, unless he is appointed guardian only of the person 

6 of the ward. In that event, the guardian is charged with the 

7 custody of the ward, and must look to his support, health, and 

8 education. He may fix the residence of the ward at any place 

9 in the state, but not elsewhere without the permission of the 
10 court. 

The amendment is intended to express the distinction between the 
guardian of the person and the guardian of his estate. As the section 
now stands, it purports to give like power to each. 

Section 1758. That section seventeen hundred and fifty-eight read: 

Section 1758. Every testamentary guardian must, unless 

2 otherwise provided in the will, give bond and qualify, and has 

3 the same powers and must perform the same duties with regard 

4 to the person and estate of his ward as guardians appointed 

5 by the court, except so far as their powers and duties are 

6 legally modified, enlarged, or changed by the will by which 

7 such guardian was appointed. 

Authorizes the giving of a bond by a testamentary guardian to be 
excused by the direction of the will of the testator. 

Section 1760. That section seventeen hundred and sixty read: 

Section 1760. The power of a guardian appointed by a 

2 parent is superseded: 

3 1. By order of the court; 

4 2. If the appointment was made solely because of the ward's 

5 minority, by his attaining majority; 

6 3. The guardianship over the person of the ward, by the 

7 marriage of the ward. 

Transfers to this section the provisions of section two hundred and 
fifty-five of the Civil Code. 

Section 1763. That section seventeen hundred and sixty-three read: 

Section 1763. When it is represented to the superior court, 

2 upon verified petition of any relative or friend, that any per- 

3 son within the county is insane, or from any cause mentally 

4 incompetent to manage his property, such court must cause a 
6 notice to be given to the supposed insane or incompetent 
6 person of the time and place of hearing the case, not less than 
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7 five days before the time so appointed; and such person, if able 

8 to attend, must be produced on the hearing. 

Requires the appointment of a guardian of an insane person to be by 
the court, instead of by a judge, and that such person shall be within 
the county. 

Section 1766. That section seventeen hundred and sixty- six read: 

Section 1766. Any person who has been declared insane or 

2 incompetent, or the guardian, or any relative of such person 

3 within the third degree, or any friend, may apply, by petition, 

4 to the superior court of the county in which he was declared 

5 insane, to have the fact of his restoration to capacity judicially 

6 determined. The petition must be verified, and must state 

7 that such person is then sane or competent. Upon receiving 

8 the petition, the court must appoint a day for a hearing before 

9 the court, and, if the petitioner requests it, must order an 

10 investigation before a jury, which must be summoned and 

11 impaneled in the same manner as juries in civil actions. The 

12 court must cause notice of the trial to be given to the guardian 

13 of the person so declared insane or incompetent, if there is a 

14 guardian, and to his or her husband or wife, if there is one, 

15 and to his or her father or mother, if living in the county. On 

16 the trial, the guardian or relative of the person so declared 

17 insane or incompetent, and, in the discretion of 'the court, any 

18 other- person, may contest the right to the relief demanded. 

19 Witnesses may be required to appear and testify, as in civil 

20 cases, and may be called and examined by the court on its own 

21 motion. If it is found that the person is of sound mind, and 

22 capable of taking care of himself and his property, his restora- 

23 tion to capacity must be adjudged, and the guardianship of 

24 such person, if such person is not a minor, must cease. 

The word ^'guardian" changed to "guardianship" in the last sen- 
tence, to correct a clerical error. 

Section 1768. That section seventeen hundred and sixty-eight read: 

Section 1768. Every guardian appointed under, the pro- 

^ visions of this chapter, whether for a minor or any other person, 

3 must pay all just debts due from the ward, out of his personal 

4 estate, and the income of his real estate, if suflScient; if not, 

5 then out of his real estate, upon obtaining an order for the 

6 sale thereof, and disposing of the same in the manner provided 

7 in article four of this chapter. 

The words *'in this title for the sale of real estate of decedents" are 
stricken out and "article four of this chapter" inserted. Article IV 
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.( makes full provision for the sale of property by guardians, and contains 

i many provisions entirely inconsistent with those provided for the sale 

of property of decedents. The reference in this section is therefore 
erroneous, and might be productive of serious results. 

Section 1773. That section seventeen hundred and seventy-three read : 

Section 1773. Every guardian must return to the court 

2 a verified inventory of the estate of his ward within three 

3 months after his appointment. He must annually thereafter, 

4 and at such other times as directed by the court, render a 

5 Verified account of the estate of his ward. All the estate of 

6 the ward described in the first inventory must be appraised by 

7 appraisers appointed, sworn, and acting in the manner pro- 

8 vided for regulating the settlement of the estates of decedents. 

9 Such inventory, with the appraisement of the property therein 

10 described, must be recorded by the clerk of the court in a 

11 proper book kept in his oflSce for that purpose. Whenever any 

12 other property of the estate of any ward is discovered, not 

13 included in the inventory of the estate already returned, and 

14 whenever any other property has been succeeded to, or acquired 

15 by any ward, or for his benefit, the like proceedings must be 

16 had for the return and appraisement thereof as are herein 

17 provided in relation to the first inventory and return. 

The requirement that a guardian return an annual inventory of real 
estate is omitted, and instead he is required to render accounts annually 
and at such other times as the court may direct. 

Section 1774. That section seventeen hundred and seventy-four be 
repealed; its substance is in section seventeen hundred and seventy- 
three. 

Section 1776. That section seventeen hundred and seventy-six read: 
Section 1776. Every guardian must be allowed the amount 

2 of his reasonable expenses incurred in the execution of his 

3 trust, and he must also have such compensation for his services 

4 as the court in which his accounts are settled deems just and 

5 reasonable. He must also be allowed all reasonable and 

6 proper disbursements, made after the legal termination of the 

7 guardianship, but while that relation, by consent or acqui- 

8 escence of the parties, still subsists in fact, and before the 

9 discharge of the guardian by the court, and which were made 

10 by the consent, express or implied, of the ward, and for his 

11 benefit or the benefit of his estate. 

The amendment consists of the last sentence. This amendment is 
intended to establish the rule set out in the dissenting opinion in Estate 
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of Kincaidy 120 Cal. 203. The authorities cited in that opinion show 
that such has always been the rule of courts of equity, and that it is a 
just and practicable rule, which ought to be adopted. 

Section 1793. That section seventeen hundred and ninety-three read: 

Section 1793. The superior court of each county may ap- 

2 point a guardian of the estate of a minor, insane, or incom- 

3 petent person, who has no guardian within the state, legally 

4 appointed by will, deed, or otherwise, and who resides without . 

5 the state, and has estate within the county, upon petition of 

6 any friend of such person, or any one interested in his estate, 

7 in expectancy or otherwise. Before making such appointment 

8 the court must cause notice to be given to all persons interested, 

9 in such manner as such court deems reasonable. 

To harmonize the section with section seventeen hundred and forty- 
seven. 

Section 1800. That section eighteen hundred read: 

Section 1800. Upon complaint made by any guardian, ward, 

2 creditor, or other person interested in the estate, or having a 

3 prospective interest therein as heir or otherwise, against any 

4 one suspected of having concealed, embezzled, smuggled, or 
6 fraudulently disposed of, any of the money, goods, or effects, 

6 or an instrument in writing belonging to the ward or to his 

7 estate, the superior court may cite such suspected person to 

8 appear before such court, and may examine and proceed against 

9 him on such charge in the manner provided in this title with 

10 respect to persons suspected of and charged with concealing, 

11 embezzling, smuggling, or fraudulently disposing of the efiects 

12 of a decedent. 

See note to section fifteen hundred and forty-eight. 

Section 1807. That section eighteen hundred and seven read: 

Section 1807. The court, in its discretion, whenever neces- 

2 sary, may appoint more than one guardian of any person 

3 subject to guardianship, each of whom must give a separate 

4 bond, and be governed and liable in all respects as a sole 

5 guardian. 

Strikes out "who must give bond" and inserts "each of whom must 
give a separate bond." See section thirteen hundred and ninety-one. 

Section 1809. That section eighteen hundred and nine read: 

Section 1809. The provisions of sections ten hundred and 

2 fifty-six and ten hundred and fifty-seven are hereby declared 

3 to apply to guardians appointed by the court, and to the bonds 
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4 taken or to be taken from such guardians, and to the sureties 

5 on such bonds. 

Inserting "and ten hundred and fifty-seven." 

Section 1818. That section eighteen hundred and eighteen read: 

Section 1818. The sole trader must make and file with the 

2 clerk of the court an affidavit, in the following form: 

3 I, A. B., do solemnly swear (or affirm) that this application 

4 was made in good faith, for the purpose of enabling me to 

5 support myself (and any dependent, such as husband, parents, 

6 sister, child, or the like, naming them, if any), and not with 

7 any view to defraud, delay, or hinder any creditor or creditors 

8 of my husband; and that of the moneys so to be used by me 

9 in business, not more than five hundred dollars have come 

10 either directly or indirectly from my husband. 

11 A certified copy of the decree, with such oath indorsed 

12 thereon, must be recorded in the office of the recorder of the 

13 county where the business is to be carried on, in a book to be 

14 kept for such purpose. 

Omitting the words *'in the presence of Almighty God,'' because 
some persons have religious convictions and conscientious scruples 
against the use of those words. 

Section 1822. That section eighteen hundred and twenty-two be 
repealed,. and the heading of Title XlII be changed so as to read: 
*' Estates of Missing Persons," and thereunder the statute of 1893, page 
218, be codified to consist of sections eighteen hundred and twenty-two, 
eighteen hundred and twenty-two a, and eighteen hundred and twenty- 
two by to read: 

Section 1822. Whenever any resident of this state, who 

2 owns or is entitled to the possession of any real or personal 

3 property situate therein, is missing, or his whereabouts 

4 unknown, for ninety days, and a verified petition is presented 

5 to the superior court of the county of which he is a resident 

6 by his wife or any of his family or friends, representing that 

7 his whereabouts has been, for such time, and still is, unknown, 

8 and that his estate requires attention, supervision, and care of 

9 ownership, the court must order such petition to be filed, and 

10 appoint a day for its hearing, not less than ten days from the 

11 date of the order. The clerk of the court must thereupon 

12 publish, for at least ten days prior to the day so appointed, a 

13 notice in some newspaper published in the county, stating that 

14 such petition will be heard at the court- room of the court at 

15 the time appointed for the hearing. The court may direct 

13— ccp 
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16 further notice of the application to be given in such manner 

17 and to such persons as it may deem proper. At the time so 

18 fixed for such hearing, or at any subsequent time to which the 

19 hearing may be postponed, the court must hear the petition 

20 and the evidence offered in support of or in opposition thereto, 

21 and, if satisfied that the allegations thereof are true, and that 

22 such person remains missing, and his whereabouts unknown, 

23 must appoint some suitable person to take charge and posses- 

24 sion of such estate, and manage and control it under the 

25 direction of the court. In appointing a trustee, the court must 

26 prefer the wife of the missing person (if any such there is), 

27 or her nominee, and, in the absence of a wife, some person, if 

28 such there is who is willing to act, entitled to participate in 

29 the distribution of the missing person's estate were he dead. 

Section 1822a. Every person appointed under the pro- 

2 visions of the preceding section must give bond in the amount 

3 and as provided for in section thirteen hundred and eighty- 

4 eight. 

Section 18226. The trustee must take possession of the 

2 real and personal estate in this state of such missing person, 

3 and collect and receive the rents, income, and proceeds thereof, 

4 collect all indebtedness owing to him, and pay the expenses 

5 thereof out of the trust funds, and pay such indebtedness of 

6 the missing person as may be authorized by the court. The 

7 court may direct the trustee to pay to the person or persons 

8 constituting the family of the missing person such sum or sums 

9 of money for family expenses and support from the income of 

10 the estate as it may, from time to time, determine. The trustee 

11 must, from time to time, when directed by the court, account to 

12 and with it for all his acts as trustee, and the court may, at 

13 any time, upon good cause shown, remove any trustee, and 

14 appoint another in his place. 

In codifying this statute, we have omitted the last two sentences of 
the present section five; the first, because it is clearly unnecessary after 
the statute is made a part of this code, and the second, for the reason 
that, in so far as it attempts to confer power upon the wife of an absent 
person, upon the presentation of a petition and without any further 
judicial proceeding, to act as trustee, it is probably unconstitutional. 
We have also required the petition to be filed in the county of the 
residence of the missing person, and have omitted that part of section 
four requiring the application for the appointment of a new trustee to 
be upon the petition of a party interested, believing that, in such a 
case, it is best to permit the court to appoint another trustee upon good 
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cause shown therefor, whether a person interested in the estate applies 
or not. During the continued absence of the missing person it may 
happen that there is no one within the county or state interested in the 
estate except the trustee himself. He may be perfectly satisfied with 
his own doings, and still the court may have ample reason to remove 
him, though no one has petitioned therefor. We have also included in 
our codification what was probably intended by the original statute, 
namely: that the person must remain missing or absent up to the time 
of the actual appointment of the trustee. Otherwise he might be 
appointed, though the missing person had returned or his whereabouts 
become known. 

Section 1825. That section eighteen hundred and twenty-five read: 

Section 1825. The law of evidence, which is the subject of 

2 this part of the code, is a collection of general rules established 

3 by law: 

4 1. For declaring what is to be taken as true without proof; 

5 2. For declaring the presumptions of law, both those which 

6 are disputable and those which are conclusive; 

7 3. For the production of legal evidence; 

8 4. For the exclusion of whatever is not legal; and, 

9 5. For determining, in certain cases, the value and effect of 
10 evidence. 

*^And" is omitted at the end of subdivision two and inserted after 
subdivision four. 

Section 1848. That section eighteen hundred and forty-eight read: 

Section 1848. The rights of a party cannot be prejudiced 

2 by the declaration, act, or omission of, or a proceeding against, 

3 another, except by virtue of a particular relation between them. 

The illustration of the rule given in the present section is omitted as 
being not universally true. The section as proposed states the proper 
rule. 

Section 1851. That section eighteen hundred and fifty-one read: 

Section 1851. And where the question in dispute between 

2 the parties is the obligation or duty of a third person, whatever 

3 would be evidence for or against such person is evidence 

4 between the parties. 

** Prima facie" is omitted, and also "the" before "evidence." 

Section 1852. That section eighteen hundred and fifty-two read: 

Section 1852. The declaration, act, or omission of a mem- 

2 ber of a family, who is a decedent, or out of the jurisdiction, 

3 is also admissible as evidence of common reputation, in cases 
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4 where, on questions of pedigree, birth, parentage, age, marriage, 

5 death, or relationship, such reputation is admissible. 

"Birth, parentage, age, marriage, death, or relationship" are inserted 
after "pedigree." For the rule at common law, see II Jones on Evidence^ 
section 318. It has been held in many cases, particularly in California, 
that the word "pedigree" is to receive a strict and narrow construction. 
It is of cardinal importance that such evidence as is mentioned in this 
section and in subdivisions four and thirteen of section eighteen hundred 
and seventy should extend to the cases mentioned in the amendment. 

* Section 1855. That section eighteen hundred and fifty-five read: 

Section 1855. There can be no evidence of the contents of 

2 a writing, other than the writing itself, except in the following 

3 cases : 

4 1. When the original has been lost or destroyed, or is beyond 

5 the jurisdiction of the court; in which case proof of such fact 

6 must first be made; 

7 2. When the original is in the possession of the party against 

8 whom the evidence is offered, and he fails to produce it after 

9 reasonable notice; 

10 3. When the original is a record or other document in the 

11 custody of a public oflicer; 

12 4. When the original has been recorded, and a certified copy 

13 of the record is made evidence by this code or other statute; 

14 5. When the original consists of numerous accounts or other 

15 documents, which cannot be examined in court without great 

16 loss of time, and the evidence sought from them is only the 

17 general result of the whole. 

18 In the cases mentioned in subdivisions three and four, a 

19 copy of the original or of the record must be produced; in 

20 those mentioned in subdivisions one and two, either a copy or 

21 oral evidence of the contents. 

Inserts in subdivision one "or is beyond the jurisdiction of the 
court." This amendment states the rule declared by authority in this 
state. See Gordon v. Searing^ 8 Cal. 49; Zellerhach v. Allenberg, 99 
Cal. 57. 

Section 1870. That section eighteen hundred and seventy read: 

Section 1870. In conformity with the preceding provisions, 

2 evidence of the following facts may be given upon a trial: 

3 1. The precise fact in dispute; 

4 2. The act, declaration, or omission of a party, as evidence 

5 against such party; 

6 3. An act or declaration of another, in the presence and 
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7 within the observation of a party, and his conduct in relation 

8 thereto; 

9 4-. The act or declaration, verbal or written, of a person 

10 deceased or out of the jurisdiction of the court, in respect to 

11 the pedigree, birth, parentage, age, marriage, death, or relation- 

12 ship, of any person related by blood or marriage to such person; 

13 the act or declaration of a deceased person done or made against 

14 his interest in respect to his real property; and also in criminal 

15 actions, the act or declaration of a dying person, made under 

16 a sense of impending death, respecting the cause of his death; 

17 5. After proof of a partnership or agency, the act or declara- 

18 tion of a partner or agent of the party, within the scope of the 

19 partnership or agency, and during its existence; 

20 6. After proof of a conspiracy, the act or declaration of a 

21 conspirator, relating to the conspiracy, as evidence against his 

22 co-conspirator; 

23 7. The act, declaration, or omission forming part of a trans- 

24 action, as explained in section eighteen hundred and fifty; 

25 8. The testimony of a witness deceased, or out of the juris- 

26 diction, or unable to testify, given in a former action between 

27 the same parties, relating to the same matter; 

28 9. The opinion of a witness respecting the identity or hand- 

29 writing of a person, when he has knowledge of a person or 
SO handwriting; his opinion on a question of science, art, or trade, 
31 when he is skilled therein; 

32* 10. The opinion of a subscribing witness to a writing, the 

33 validity of which is in dispute, respecting the mental sanity of 

34 the signer; and the opinion of an intimate acquaintance 

35 respecting the mental sanity of a person, the reason for the 

36 opinion being given; 

37 11. Common reputation existing previous to the controversy, 

38 respecting facts of a public or general interest more than 
89 thirty years old, and in cases of pedigree and boundary; 

40 12. Usage, to explain the true character of an act, contract, 

41 or instrument, where such true character is not otherwise plain; 

42 but usage is never admissible, except as an instrument of 

43 interpretation; 

44 13. Monuments and inscriptions in public places, as evidence 

45 of common reputation; and entries in family bibles, or other 

46 family books or charts, engravings on rings, family portraits, 

47 and the like, as evidence of pedigree, birth, parentage, age, 

48 marriage, death, or relationship of any member of such family; 

49 14. The contents of a writing, when oral evidence thereof is 

50 admissible; 
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51 15. Any other facts from which the facts in issue are pre- 

52 sumed or are logically inferable; 

53 16. Such facts as serve to show the credibility of a witness, 

54 as explained in section eighteen hundred and forty-seven. 

The amendment omits as dangerous and improper the last sentence 
in subdivision five of present section, and otherwise is of the same 
character as that to section eighteen hundred and fifty-two. 

Section 1875. That section eighteen hundred and seventy-five read: 

Section 1875. Courts take judicial notice of the following 

2 facts: 

3 1. The true signification of all English words and phrases, 

4 and of all legal expressions; 

5 2. Whatever is established by law; 

6 3. OflScial acts of the legislative, executive, and judicial 

7 departments of this State and of the United States; 

8 4. The seals of all the courts of this State, of the sister 

9 States, and of the United States; 

10 5. The accession to oflSce and the oflScial signatures and seals 

11 of oflSce of the principal ofiicers of government in the legisla- 

12 tive, executive, and judicial departments of this State and of 

13 the United States; 

14 6. The existence, title, national fiag, and seal of every state 

15 or sovereign recognized by the executive pqwer of the United 

16 States; 

17 7. The seals of courts of admiralty and maritime jurisdic- 

18 tion and of notaries public; 

19 8. The laws of nature, the measure of time, and the geo- 

20 graphical divisions and political history of the world. 

21 In all these cases the court may resort for its aid to 

22 appropriate books or documents of reference. 

The words "and private" are omitted before "acts" in subdivision 
three, and the words " of the sister states " are inserted in subdivision four. 

Section 1880. That section eighteen hundred and eighty read: 

Section 1880. The following persons cannot be witnesses: 

2 1. Those who are of unsound mind at the time of their 

3 production for examination; 

4 2. Children under ten years of age, who appear incapable of 

5 receiving just impressions of the facts respecting which they are 

6 examined, or of relating them truly; 

7 3. Upon the trial of an action or the hearing upon the 

8 merits of a special proceeding, a party or a person interested 

9 in the event, or a person from, through, or under whom such 
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10 party or interested person derives his interest or title, by 

11 assignment or otherwise, or the husband or wife of any such 

12 party or person, must not be examined as a witness, in his 

13 own behalf or interest, or in behalf of the party succeeding to 

14 his title or interest, or in behalf of his or her husband or 

15 wife, against the executor, administrator, or survivor of a 

16 deceased person, or the guardian of an incompetent person, 

17 or a person deriving his title or interest from, through, or 

18 under a deceased or incompetent person by assignment or 

19 otherwise, as to any matter of fact occurring during the life- 

20 time of such deceased person, or occurring while such incom- 

21 petent person was competent; 

22 4. In a case where the legitimacy of a child born in lawful 
28 wedlock is in issue, neither the husband nor the wife can, 

24 during the marriage or afterwards, be examined or testify as 

25 to any fact or circumstance tending to show the illegitimacy of 

26 such child. 

The amendment consists in adding subdivision four and in amending 
subdivision three. The amendment to subdivision three adopts the 
substance of section eight hundred and twenty-nine of the Code of Civil 
Procedure of New York, modifying it, however, so as to conform to the 
rule declared by our present statute, and also excluding the husband or 
wife of the incompetent witness. The present statute is defective in 
many particulars, particularly in not including the case of incompetent 
persons, and in confining the rule to a "claim or demand against the 
estate of a deceased person.'' If the rule has merit, it should apply in 
all controversies where the interests of a deceased or incompetent per- 
son are involved. The theory of the rule is, that, as the testimony of 
the deceased or incompetent person is unattainable, equity requires the 
silencing of the adverse party or any one joined with him in interest. 
The reason of this rule, therefore, requires the amendment suggested. 
As to the exclusion of husband and wife, in the vast majority of cases, 
the recovery will be community property, and therefore, there is such 
community of interest between them as to require their inclusion in the 
prohibition. 

Subdivision four has been suggested by the frequency in which, in 
this state, attempts have been made to prove by its parents that a child 
begotten and born during their marriage was in fact the fruit of an 
adulterous intercourse of its mother with a third person, and that the 
child is hence entitled to share in the estate of the latter. 

Section 1881. That section eighteen hundred and eighty-one read: 

Section 1881. There are particular relations in which it is 
2 the policy of the law to encourage confidence and to preserve 
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8 it inviolate; therefore, a person cannot be examined as a wit- 

4 ness in the following cases: 

6 1. A husband cannot be examined for or against his wife 

6 without her consent; nor a wife for or against her husband 

7 without his consent; nor can either, during the marriage or 

8 afterwards, be, without the consent of the other, examined as 

9 to any communication made by one to the other during the 

10 marriage; but this provision does not apply to a civil action 

11 or proceeding by one against the other, nor to a criminal 

12 action or proceeding for a crime committed by one against the 

13 other; 

14 2. An attorney cannot, without the consent of his client, be 

15 examined as to any communication made by the client to 

16 him, or his advice given thereon in the course of professional 

17 employment; nor can an attorney's secretary, stenographer, or 

18 clerk be examined, without the consent of his employer, con- 

19 cerning any fact the knowledge of which has been acquired in 

20 such capacity; but no communication is privileged under this 

21 subdivision when the same was made with the intention 

22 that it should be communicated to any person having an 

23 interest adverse to the client, or when the same was made in 

24 furtherance of a crime or fraud then being perpetrated or in 

25 contemplation; 

26 3. A clergyman or priest cannot, without the consent of the 

27 person making the confession, be examined as to any con- 

28 fession made to him in his professional character in the course 

29 of discipline enjoined by the church to which he belongs; nor 
30' as to any information obtained by him from a person about to 

31 make such confession, and received in the course of prepara- 

32 tion for such confession; 

33 4. A physician or surgeon, or the assistant of either of them, 

34 cannot, without the consent of the patient, be examined in a 

35 civil action as to any information acquired in attending the 

36 patient, which was necessary to enable the physician or 

37 surgeon to prescribe or act for the patient; but this subdivision 

38 does not apply in an action between a physician or surgeon 

39 and his patient in which the treatment of the patient by the 

40 physician or surgeon is in issue; and provided^ that in an 

41 action brought under section three hundred and seventy-six or 

42 three hundred and seventy-seven a physician or surgeon is 

43 competent to testify as to the cause of the death of the 

44 deceased; 

45 5. A public officer cannot be examined as to communica- 
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46 tions made to him in official confidence, when the public 

47 interests would suffer by the disclosure. 

Adding the last clause of subdivision two with respect to communi- 
cations made to a person having an adverse interest, or in furtherance 
of a crime or fraud; to subdivision three "nor as to any information 
obtained by him from a person about to make such, confession, and 
received in the course of preparation for such confession"; and to sub- 
division four the limitation upon the right of a physician to testify. 

The present section is intended to state the common law rule as to 
confidential communications, and to extend it to certain analogous 
cases. It fails, however, to contain a number of exceptions and qualifi- 
cations settled by the decisions and necessary to the proper application 
of the rule. It might well be contended that no exception can be made 
by the courts to the words of the statute, and, indeed, in a number of 
cases, our supreme court has taken that view. In other cases, they 
have recognized exceptions not mentioned in the statute. The condition 
of the law is, therefore, very uncertain, and these amendments are 
intended to remove that uncertainty. 

Section 1882. That a new section be added to be numbered eighteen 
hundred and eighty- two, to read: 

Section 1882. Consent to the giving of such testimony as 

2 is mentioned in section eighteen hundred and eighty-one is 

3 conclusively implied in the following cases: 

4 1. When the person who made any communication men- 

5 tioned in that section testifies, without objection on his part, 

6 as to such communication or any part thereof, the person to 

7 whom such communication was made may be examined fully, 

8 in the same action or proceeding, as to such communication; 

9 2. When a person employs an attorney to prepare his 

10 will, the attorney may, in any proceeding for the probate or 

11 revocation of probate of such will, or in any action in which 

12 the validity or construction of such will is in issue, testify, 

13 with the consent of the executors named in the will or of the 

14 devisees and legatees in such will, as to the contents of such 

15 will and as to |l11 information and instructions received by 

16 him from the testator, in the course of the preparation or 

17 execution of such will, and relating thereto; 

18 3. When a husband or wife has become incompetent or is 

19 dead, the other spouse may, in an action or proceeding to 

20 which the guardian or personal representative of such incom- 

21 petent or decaased person is a party, and with the consent of 

22 such guardian or personal representative, testify as to com- 
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23 munications made by such incompetent or deceased person, 

24 but must not be compelled to so testify; 

25 4. In an action brought by the beneficiary to recover on a 

26 policy of life insurance, taken out by the person whose life 

27 was insured, a physician or surgeon may, with the consent of 

28 the beneficiary, testify as to any information acquired by him 

29 in attending the deceased, but must not be compelled to so 

30 testify. 

31 Nothing in this section contained affects the right of the 

32 court to admit any of the testimony mentioned in section 

33 eighteen hundred and eighty-one, when no objection is season- 

34 ably interposed thereto, or when the court finds, as an 

35 inference from proper evidence, that the consent mentioned in 

36 that section has been given or implied. 

The purpose of this section is to declare that consent to the giving of 
the testimony mentioned in section eighteen hundred and eighty-one is, 
in certain cases, presumed as a matter of law. It is not intended to 
interfere with the present rule that such evidence is admissible if not 
seasonably objected to, nor the rule that consent may, in such cases, be 
implied as well as express. The last paragraph of the amendment is 
inserted for greater caution, so that those rules will not be interfered 
with. 

Section 1905. That section nineteen hundred and five read: 

Section 1905. A judicial record of this state, or of the 

2 United States, may be proved by the production of the original 

3 or by a copy thereof certified by the clerk or other person hav- 

4 ing the legal custody thereof. That of a sister state may be 

5 proved by the attestation of the clerk, and the seal of the court 

6 annexed, if there are a clerk and seal, together with a certificate 

7 of the chief judge or presiding magistrate, that the attestation 

8 is in due form. If the record is that of a court of general juris- 

9 diction, it is sufiicient to produce the original judgment or 
10 decree, or a copy thereof certified as herein provided, which is 
il prima facie evidence of the jurisdiction of the court to enter it. 

The amendment is contained in the last sentence and is self explanatory. 

Section 1906. That section nineteen hundred and six read: 

Section 1906. A judicial record of a foreign country may 

2 be proved by the certificate of the clerk, with the seal of the 

3 court annexed, if there are a clerk and seal, or of the legal 

4 keeper of the record, with the seal of his office annexed, if 

5 there is a seal, together with a certificate of the minister or 

6 ambassador, or a consul, vice-consul, or consular agent of the 
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7 United States in such foreign country, to the effect that the 

8 signature of such person is the genuine signature of the clerk 

9 or other legal keeper of such record, that the same is a valid 

10 subsisting record of such country, and that the attestation is 

11 in due form. 

Omits the requirement of the certificate of a foreign judge, because, 
in a majority of cases, such judges refuse to act. 

Section 1910. That section nineteen hundred and ten read: 

Section 1910. The paTties are deemed to be the same when 

2 those between whom the evidence is offered were on opposite 

3 sides in the former case, though other parties were joined with 

4 both or either. 

Strikes out "and a judgment or other determination could in that 
case have been made between them alone." See Freeman on Judgments, 
section 160. 

Section 1915. That section nineteen hundred and fifteen read: 

Section 1915. The effect of the judgment of any other tri- 

2 bunal of a foreign country having jurisdiction to pronounce 

3 the judgment, is as follows: 

4 1. In case of 2^ judgment against a specific thing, the judg- 

5 ment is conclusive upon the title to the thing; 

6 2. In all other cases the judgment is presumptive evidence 

7 of a right as between the parties and their successors in 

8 interest by a subsequent title, and can only be repelled by 

9 evidence of a want of jurisdiction, want of notice to the party, 
10 collusion, fraud, or clear mistake of law or fact. 

Strikes out "case of a judgment against a person," and inserts "all 
other cases." This section is at present so worded as to omit several 
classes of judgments, as, for example, for the probate of a will or the 
administration of an estate. 

Section 1918. That section nineteen hundred and eighteen read: 

Section 1918. Other ofiicial documents may be proved as 

2 follows: 

3 1. Acts of the executive of this state, by the records of the 

4 state department of the state, and acts of the executive of the . 

5 United States, by the records of the state department of the 

6 United States, certified ^by the heads of those departments 

7 respectively. They may also be proved by public documents 

8 printed by order of the legislature or congress, or either house 

9 thereof; 

10 2. The proceedings of the legislature of this state, or of 
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11 congress, by the journals of those bodies respectively, or either 

12 house thereof, or by published statutes or resolutions, or by 

13 copies certified by the clerk or printed by their order; 

14 3. The acts of the executive, or the proceedings of the legis- 

15 lature of a sister state, in the same manner; 

16 4. The acts of the executive, or the proceedings of the legis- 

17 'lature of a foreign country, by journals published by. their 

18 authority, or commonly received in that country as such, or 

19 by a copy certified under the seal of the country or sovereign, 

20 or by a recognition thereof in some public act of the executive 

21 of the United States; 

22 6. Acts of a municipal corporation of this state, or of a board 

23 or department thereof, by a copy, certified by the legal keeper 

24 thereof, or by a printed book published by the authority of 

25 such corporation; 

26 6. Documents of any other class in this state, by the origi- 

27 nal, or by a copy, certified by the legal keeper thereof; 

28 7. Documents of any other class in a sister state, by the 

29 original, or by a copy, certified by the legal keeper thereof, 

30 together with the certificate of the secretary of state, a judge 

31 of the supreme, superior, or county court, or mayor of a city 

32 of such state, that the copy is dul}' certified by the oflScer 

33 having the legal custody of the original; 

34 8. Documents of any other class in a foreign country, by 

35 the original, or by a copy, certified by the legal keeper thereof, 

36 under his seal if he has one, with a certificate of the minister 

37 or ambassador, or a consul, vice-consul, or consular agent of the 

38 United States in such foreign country, to the efiect that the 

39 document is a valid and subsisting document of such country, 

40 and that the copy is duly certified by the ofiicer having the 

41 custody of the original; 

42 9. Documents in the departments of the United States gov- 

43 ernment, by the certificate of the legal custodian thereof. 

The amendment is to subdivision eight. The present section requires a 
certificate under the seal of the country or sovereign. This usually 
cannot be obtained. Hence the necessity of authorizing some officer of 
this country to make the requisite certificate. 

Section 1921. That section nineteen hundred and twenty-one read: 

Section 1921. A transcript from the docket or other book 

2 of proceedings of a court not of record of a sister state, of a 

3 judgment rendered by such court, of the proceedings in the 

4 action before the judgment, and of the execution and return, 

5 if any, subscribed by a judge or justice of such court and 
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6 certified in the manner prescribed in the next section, is 

7 evidence of the facts stated therein. 

The purpose of this amendment is to cover the cases of all courts not 
of record, and to correct some verbal inaccuracies in the present section. 
See note to section nineteen hundred and five. 

Section 1922. That section nineteen hundred and twenty-two read: 

Section 1922. There must be attached to the transcript a 

2 certificate of a judge or justice of such court that the transcript 

3 is in all respects correct, and that such court had jurisdiction 

4 of the action, and also a certificate of the clerk or prothonotary 

5 of the county in which such court is held, under the seal of the 

6 county, or the seal of a court of record therein, certifying that 

7 the person subscribing the transcript was, at the date of such 

8 subscription, a judge or justice of the court in which the judg- 

9 ment was rendered, and that his signature is genuine. Such 

10 judgment, proceedings, and jurisdiction may also be proved by 

11 the judge or justice himself, on the production of his docket or 

12 other book of proceedings, or by a copy of the papers mentioned 

13 in section nineteen hundred and twenty-one, and his oral 

14 examination as a witness. 

See notes tosections nineteen hundred and five and nineteen hundred 
and twenty-one. 

Section 1925. That section nineteen hundred and twenty-five read: 
Section 1925. A certificate of purchase or of location of 

2 any lands in this State, issued or made in pursuance of any 

3 law of the United States or of this State, is prima facie evidence 

4 that the holder or assignee of such certificate is the owner of 

5 the land described therein; but this evidence may be overcome 

6 by proof that at the time of the location, or time of filing a pre- 

7 emption claim on which the certificate rnay have been issued, 

8 the land was in the adverse possession of the adverse party, or 

9 those under whom he claims, or that the adverse party is 
10 holding the land for mining purposes. 

Changes " primary " to *' prima facie." 

Section 1935. That section nineteen hundred and thirty-five read: 

Section 1935. A subscribing witness is one w^ho sees a 

2 writing executed, or hears a party thereto declare that it was 

3 executed by him, and who, at the request of such party, 

4 thereupon signs his name as a witness. 

The word "acknowledge" has in our code a technical signification, 
which might produce an ambiguity in the section. It has, therefore, 
•been omitted. 
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Section 1937. That section nineteen hundred and thirty-seven read: 

Section 1937. Where an impression of a letter is taken in 

2 a letter-press copybook before the mailing of the original, such 

3 letter-press copy must be deemed an original equally with the 

4 letter so copied, and may be read in evidence upob proof of 

5 the due mailing of the letter so copied. 

The subject-matter of the present section is provided for in sections 
eighteen hundred and fifty-five and nineteen hundred and nineteen, 
and hence need not be here repeated. We have, therefore, made this 
section to consist entirely of new matter relating to letter-press copy- 
books, something not now provided for. 

Section 1939. That section nineteen hundred and thirty-nine read: 

Section 1939. Though a writing called for by one party is 

2 produced by the other, and is thereupon inspected by the party 

3 calling for it, he is not obliged to introduce it as evidence in 

4 the case. 

'* Introduce '' is substituted for " produce." 

Section 1941. That section nineteen hundred and forty-one read: 

Section 1941. Though a subscribing witness denies or does 

2 not recollect the execution of the writing, its execution may 

3 still be proved by other evidence. 

"If the" stricken out, "though a" substituted. Under the wording 
of the present section, it might be contended that a subscribing witness 
must in all cases be called. That, of course, is not the rule. 

Section 1942. That section nineteen hundred and forty-two read: 
Section 1942. A writing may also be proved by evidence 

2 that the party against whom it is offered has at any time 

3 admitted its execution, or by evidence that it is produced from 

4 his custody and has been acted upon by him as genuine. 

The present section is seriously ambiguous. It is probable that in 
line four the word "or" is omitted after "given." Even in that view, 
however, the reference to section nineteen hundred and forty-five is 
misleading, as the matter intended to be referred to undoubtedly is 
subdivision thirty-four of section nineteen hundred and sixty-three. 
The amendment proposed states the rule as generally understood by 
the courts. 

Section 1943. That section nineteen hundred and forty-three read: 
Section 1943. The handwriting of a person may be proved 

2 by any one who believes it to be his, and who has seen him 

3 write, or has seen writing purporting to be his, and upon 
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4 which the supposed writer has acted or been charged, or which 

5 consists of letters received by the witness in due course of mail 

6 in response to letters duly addressed and mailed by him to the 

7 supposed writer, and who has thus acquired a knowledge of 

8 the handwriting of such person. 

The word "he " in line four of the present section is decidedly ambigu- 
ous. It has been decided by our supreme court, however, to refer to the 
supposed writer, and that correction should be made. The section, as it 
stands at present, does not seem to cover the rule as to the receipt of 
letters by mail. That is a well-known rule, and has been inserted by 
the amendment. 

Section 1946. That section nineteen hundred and forty-six read: 

Section 1946. The entries and other writings of a decedent, 

2 made at or near the time of the transaction, when he was in a 

3 position to know the facts stated therein, may be read as 

4 prima facie evidence of such facts, in the following cases: 

5 1. When the entry was made against the interest of the 

6 person making it; 

7 2. When it was made in a professional capacity, and in 

8 the ordinary course of professional conduct; 

9 3. When it was made in the performance of a duty specially 
10 enjoined by law, contract, or employment. 

Adding "contractor employment" at the end of the section. This 
section as it stands does not seem to cover the ordinary case of entries 
made by a deceased clerk or salesman; possibly, not even those of a 
deceased bookkeeper. The word " professional'' can hardly be said to 
cover such cases. 

Section 1947. That section nineteen hundred and forty-seven read: 

Section 1947. Entries in original books of account or other 

2 business records, made in the regular and ordinary course of 

3 business, and at or near the time of the transaction, may be 

4 read as prima facie evidence of the facts stated therein, though 

5 the person making such entries is not deceased, if it appears 

6 that they were made as provided in this section and that they 

7 were intended to be correct. When such an entry is repeated 

8 in the regular course of business, one being copied from 

9 another at or near the time of the transaction, all the entries 
10 are equally regarded as originals. 

The amendment consists of all the section except the last sentence. 
Strange to say, the code contains no provision at all allowing shop 
books or other books of account to be introduced in evidence in any 
case, unless the person making the entries is dead. The admissibility 
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of such books is well settled, although neither the text-books nor the 
adjudged cases give any very certain rule on the subject. Our supreme 
court has very recently been obliged to refer back as far as the original 
text of Greenleaf, which is certainly somewhat antiquated. The pro- 
posed amendment, it is believed, states the rule as it is generally 
understood at present in the profession, and as we think it ought to 
stand. 

Section 1948. That section nineteen hundred and forty-eight read: 

Section 1948. Every private writing, except a will, may be 
2 acknowledged or proved and certified in the manner provided 
8 for the acknowledgment or proof of conveyances of real prop- 

4 erty, and the certificate of such acknowledgment or proof is 

5 prima facie evidence of the execution of the writing to the 

6 same extent as if it were a conveyance of real property. 

*^Last will and testament" changed to "a will," and **in the same 
manner" to "to the same extent." 

Section 1951. That section nineteen hundred and fifty-one read: 

Section 1951. Every instrument conveying or affecting 

2 real property, acknowledged or proved and certified, as pro- 

3 vided in the Civil Code, may, together with the certificate of 

4 acknowledgment or proof, be read in evidence in an action or 

5 proceeding, without further proof; also, the original record of 

6 such conveyance or instrument thus acknowledged or proved, 

7 or a certified copy of the record of such conveyance or instru- 

8 ment thus acknowledged or proved, may be read in evidence, 

9 with the like effect as the original instrument, without further 

10 proof. Nothing contained in this section prevents the reading 

11 in evidence of any record, or any certified copy of a record, 

12 which may be read in evidence under the provisions of section 

13 twelve hundred and seven of the Civil Code. 

To prevent any conflict between this section and section twelve 
hundred and seven of the Civil Code. 

Section 1962. That section nineteen hundred and sixty- two read: 
Section 19j62. The following presumptions, and no others, 

2 are deemed conclusive: 

3 1. A malicious and guilty intent, from the deliberate com- 

4 mission of an unlawful act, for the purpose of injuring 

5 another; 

6 2. The truth of the facts recited, from the recital in a 

7 written instrument between the parties thereto, or their suc- 

8 cessors in interest by a subsequent title; but this rule does 

9 not apply to the recital of a consideration; 
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10 3. Whenever a party has, by his own declaration, act, or 

11 omission, intentionally and deliberately led another to believe a 

12 particular thing true and to act upon such belief, he cannot, 

13 in any litigation arising out of such declaration, act, or 

14 omission, be permitted to falsify it; 

15 4. A tenant is not permitted to deny the title of his land- 

16 lord at the time of the commencement of the relation; 

17 5. The issue of* a wife cohabiting or residing with her 

18 husband is indisputably presumed to be legitimate; 

19 6. The judgment or order of a court, when declared by this 

20 code to be conclusive; but such judgment or order must be 

21 alleged in the pleadings, if there is an opportunity to do so; 

22 if there is no such opportunity, the judgment or order may be 

23 used as evidence; 

24 7. Any other presumption which,, by statute, is expressly 

25 made conclusive. 

In subdivision five "or residing" is inserted. The word "cohabit" 
means in law, in this connection, merely to live together as husband 
and wife. There is no case, so far as we know, in which it has ever 
been held to have a more restricted meaning in a statute. Nevertheless 
the word has acquired in common acceptation a secondary connotation 
as referring particularly to marital intercourse. Acting under the sup- 
position that this is the meaning of the word in this section, in a recent 
case in this state the court admitted the testimony of a wife, actually 
dwelling with her husband, to the effect that he was not the father of 
her children. While we do not believe it possible that this ruling will 
be affirmed by the supreme court, we think it is clear that any such 
possible ambiguity should be removed. 

Section 1963. That section nineteen hundred and sixty- three read: 

Section 1963. All other presumptions are satisfactory, if 

2 uncontradicted. They are denominated disputable presump- 

3 tions, and may be controverted by other evidence. The 

4 following are of that kind: 

5 1. That a person is innocent of crime or wrong; 

6 2. That an unlawful act was done with an unlawful intent; 

7 3. That a person intends the ordinary consequence of his 

8 voluntary act; 

9 4. That a person takes ordinary care of his own concerns; 

10 5. That evidence willfully suppressed would be adverse if 

11 produced; 

12 6. That higher evidence would be adverse from inferior being 

13 produced; 

14 7. That money paid by one to another was due to the latter; 

14 — ccp 
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15 8. That a thing delivered by one to another belonged to the 

16 latter; 

17 9. That an obligation delivered up to the debtor has been 

18 paid; 

19 10. That former rent or installments have been paid when a 

20 receipt for later is produced; 

21 11. That things which a person possesses are owned by him; 

22 12. That a person is the owner of property from exercising 

23 acts of ownership over it, or from common reputation of his 

24 ownership; 

25 13. That a person in possession of an order on himself for 

26 the payment of money, or the delivery of a thing, has paid the 

27 money or delivered the thing accordingly; 

28 14. That a person acting in a public office was regularly 

29 elected or appointed to it; 

30 15. That official diity has been regularly performed; 

31 16. That a court or judge, acting as such, whether in this 

32 state or any other state or country, was acting in the lawful 

33 exercise of his jurisdiction; 

34 17. That a judicial record, when not conclusive, does still 

35 correctly determine or set forth the rights of the parties; 

36 18. That all matters within an issue were laid before the 

37 court or jury and passed upon by them; and in like manner, 

38 that all matters within a submission to arbitration were laid 
39- before the arbitrators and passed upon by them; 

40 19. That private transactions have been fair and regular; 

41 20. That the ordinary course of business has been followed; 

42 21. That a promissory note or bill of exchange was given or 

43 indorsed for a sufficient consideration;' 

44 22. That an indorsement of a negotiable promissory note or 

45 bill of exchange was made at the time and place of making 

46 the note or bill; 

47 23. That a writing is truly dated; 

48 24. That a letter duly directed and mailed was received in 

49 the regular course of the mail ; 

50 25. Identity of person from identity of name; 

51 26. That a person not heard from in seven years is dead; 

52 27. That acquiescence followed from a belief that the thing 
5? acquiesced in was conformable to the right or fact; 

54 28. That things have happened according to the ordinary 

55 course of nature and the ordinary habits of life; 

56 29. That persons acting as co-partners have entered into a 

57 contract of co-partnership; 

58 30. That a man and woman deporting themselves as husband 

59 and wife have entered into a lawful contract of marriage; 
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60 31. That a child born in lawful wedlock, there being no 

61 divorce from bed and board, is legitimate; 

62 32. That a thing once proved to. exist continues as long as is 

63 usual with things of that nature; 

64 33. That the law has been obeyed; 

65 34. That a document or writing more than thirty years old 

66 is genuine, when the same has been since generally acted upon 

67 as genuine by persons having an interest in the question, and 

68 its custody has been satisfactorily explained; 

69 35. That a printed and published book, purporting to be 

70 printed or published by public authority, was so printed or 

71 published; 

72 36. That a printed and published book, purporting to contain 

73 reports of cases adjudged in the tribunals of the state or 

74 country where the book is published, contains correct reports 

75 of such cases; 

76 37. That a trustee or other person, whose duty it was to 

77 convey real property to a particular person, has actually con- 

78 veyed to him, when such presumption is necessary to perfect ' 

79 the title of such person or his successor in interest; 

80 38. The uninterrupted use by the public of land for a burial 

81 ground, for five years, with the consent of the owner and with- 

82 out a reservation of his rights, is presumptive evidence of his 

83 intention to dedicate it to the public for that purpose; 

84 39. That there was a good and sufficient consideration for a 

85 written contract; 

86 40. When two persons have had dealings together, and one 

87 receives from the other a written account or statement con- 

88 cerning such dealings, and fails to communicate with the 

89 other, within thirty days, any objection thereto, such account 

90 or statement is presumed to be correct; 

91 41. When two persons perish in the same calamity, such as 

92 a wreck, a battle, or a conflagration, and it is not shown who 

93 died first, and there are no particular circumstances from 

94 which it can be inferred, survivorship is presumed from the 

95 probabilities resulting from the strength, age, and sex, accord- 

96 ing to the following rules: 

97 First — If both of those who have perished were under the 

98 age of fifteen years, the older is presumed to have survived; 

99 Second — If both were above the age of sixty, the younger is 

100 presumed to have survived; 

101 Third — If one is under fifteen and the other above sixty, 

102 the former is presumed to have survived; 

103 Fourth — If both are over fifteen and under sixty, and the 
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104 sexes are different, the male is presumed to have survived. If 

105 the sexes are the same, then the older; 

106 Fifth — If one is under fifteen or over sixty, and the other 

107 between those ages, the latter is presumed to have survived. 

'^Elected or" inserted after "regularly" in subdivision fourteen; 
"court or" before "jury" in subdivision eighteen; a new subdivision, 
numbered forty, added. The rule declared by the supreme court is too 
broad and not sufficiently definite. Such an account should not be 
considered an account stated without some independent proof that the 
parties had dealings with each other, and some time should be fixed for 
all cases. 

Section 1968. That section nineteen hundred and sixty-eight read: 

Section 1968. The evidence necessary to the validity and 

2 proof of wills and certain contracts is such as is provided in 

3 the Civil Code, and that necessary to the proof of certain 

4 crimes is such as is provided in the Penal Code. 

This, as to its contents, is a new section. The matters in the present 
section are controlled by section eleven hundred and three of the Penal 
Code. 

Sections 1970, 1971, 1972, 1973. That sections nineteen hundred and 
seventy, nineteen hundred and seventy-one, nineteen hundred and 
seventy-two, and nineteen hundred and seventy-three be repealed, 
because the subject-matters thereof are controlled and provided for in 
sections ten hundred and ninety-one, twelve hundred and ninety-two, 
sixteen hundred and twenty-four, thirty-three hundred and eighty-four 
of the Civil Code, and that the matter now in section nineteen hundred 
and seventy-four be inserted in a section to be numbered nineteen hun- 
dred and seventy, to read: 

Section 1970. No evidence is admissible to charge a person, 

2 upon a representation as to the credit of a third person, unless 

3 such representation, or some memorandum thereof, is in writing, 

4 and either subscribed by, or in the handwriting of, the party to 

5 be charged. 

Section 1981. That section nineteen hundred and eighty-one be re- 
pealed. The matter is provided for in section eighteen hundred and 
sixty-nine. 

Section 1982. That section nineteen hundred and eighty-two read: 

Section 1982. The party producing a writing as genuine 

2 which has been altered, or appears to have been altered, after 

3 its execution, in a part material to the question in dispute. 
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4. must account for the appearance or alteration. He may show 

5 that the alteration was made without his concurrence, by 

6 another person with whom he is not in privity, or was made 

7 with the consent of the parties affected by it, or otherwise 

8 properly or innocently made, or that the alteration did not 

9 change the meaning or effect of the instrument. If he does 
10 that, he may give the writing in evidence, but not otherwise. 

Striking out "by another" after '^concurrence"; inserting "by an- 
other person with whom he is not in privity"; also striking out "lan- 
guage" and inserting "effect". The section as it stands allows an 
instrument to be put in evidence although altered by one in privity 
with the party offering it. We cannot conceive of a case where an 
alteration can be made in an instrument without changing the "lan- 
guage" of it. 

Section 1986. That section nineteen hundred and eighty-six read: 

Section 1986. A subpoena is issued as follows: 

2 1. To require attendance before a court, or at the trial of an 

3 issue therein, or upon the taking of a deposition in an action 

4 or proceeding pending therein, it is issued by the clerk of the 
. 5 court in which the action or proceeding is pending, under the 

6 seal of the court, or if there is no clerk or seal then by a judge 
^ 7 or justice of such court; 

8 2. To require attendance before a commissioner appointed to 

9 take testimony by a court of a foreign country, or of the 

10 United States, or* of any other state in the United States, or 

11 before any officer or officers empowered by the laws of the 

12 United States to take testimony, it may bp issued by the clerk 

13 of the superior court of the county in which the witness is to be 

14 examined, under the seal of such court; 

15 3. To require attendance out of court, in cases not provided 

16 for in subdivision one, before a judge, justice, or other officer 

17 authorized to administer oaths or take testimony in any 
J 8 matter under the laws of this state, it is issued by the judge, 

19 justice, or other officer before whom the attendance is required. 

20 If the subpoena is issued to require attendance before a court, 

21 or at the trial of an issue therein, it is issued by the clerk, as 

22 of course, upon the application of the party desiring it. If it 

23 is issued to require attendance before a commissioner or other 

24 officer upon the taking of a deposition, it must be issued by 

25 the clerk of the superior court of the county wherein the 

26 attendance is required upon the order of such court or of a 

27 judge thereof, which order may be made ex parte. 

By this amendment and the amendments which we shall propose to 
section nineteen hundred and ninety-one, it is- intended to change the 
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rule as to the issuance of subpoenas, so as to provide that a subpoena to 
give testimony by deposition must in all cases be issued by the court in 
which the deposition is to be used, and to provide an adequate process 
for the punishment of contempts committed in disobedience to a subpoena. 

Section 1991. That section nineteen hundred and ninety-one read: 

Section 1991. Disobedience to a subpoena, or a refusal to be 

2 sworn, or to answer as a witness, or to subscribe an affidavit or 

3 deposition when required, may be punished as a contempt by 

4 the court issuing the subpoena. When the subpoena, in any 

5 such case, requires the attendance of the witness before an 

6 officer or commissioner out of court, it is the dutv of such 
•7 officer or commissioner to report any such disobedience or 

8 refusal to the court issuing the subpoena; and the witness must 

9 not be punished for any refusal to answer a question or to 

10 subscribe an affidavit or deposition, unless, after a hearing 

11 upon notice, the court orders him to so answer or sub- 

12 scribe, and then only, for disobedience to such order. Any 

13 judge, justice, or other officer mentioned in subdivision three 

14 of section nineteen hundred and eighty-six, may report any 

15 such disobedience or refusal to the superior court of the county 

16 in which such attendance was required; and such court 

17 thereupon has power, upon notice, to order the witness to 

18 perform the omitted act, and any refusal or neglect to comply 

19 with such order may be punished as a contempt of such court. 

The first part of this amendment states what we conceive to be the 
present rule as to the refusal of a witness to attend or answer upon the 
taking of a deposition.- The latter part of the amendment is, of course, 
new, but it seems to us that such a process should be adopted. There 
are very many cases under the laws of this state where officers, some* 
times merely administrative officers like assessors, are authorized to 
compel the attendance of witnesses, but the legislature cannot constitu- 
tionally give to such an officer the power to punish for contempt. By 
authorizing the court to make an order compelling the witness to attend 
or answer, compliance can be compelled, and noncompliance lawfully 
punished as a contempt. 

Section 2006. That section twenty hundred and six read: 

Section 2006. Depositions must be taken in the form of 

2 question and answer. The words of the witness must be writ- 

3 ten down, in the presence of the witness, by the officer taking 

4 the deposition, or by some indifferent person appointed by him. 

5 It may be taken down in shorthand, in which case it must be 

6 transcribed into longhand by the person who took it down. 
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7 When completed, it must be carefully read to or by the witness 

8 and corrected by him in any particular, if desired, and must 

9 then be subscribed by the witness. If the parties agree in 

10 writing to any other mode, the mode so agreed upon must be 

11 followed. 

It is intended by this amendment to expressly sanction the taking of 
depositions in shorthand, which was held lawful by our supreme court 
in Kyle v. Craig ^ 57 Pac. Rep. 791. It also includes the provision con- 
tained in section twenty hundred and thirty-two for the reading of the 
deposition to the witness and its subscription by him. That provision 
does hot, in the present state of the code, apply to depositions taken out 
of the state. It should so apply, and we therefore propose that it be 
inserted in this general section. 

Section 2010. That section twenty hundred and ten read: 

Section 2010. Evidence of the publication of a document 

2 or notice required to be published in a newspaper, may be 

3 given by the affidavit of the printer of the newspaper, or of his 

4 foreman or principal clerk, annexed to a copy of the document 

5 or notice, specifying the times when and the paper in which 

6 the publication was made. 

Omitting "by law or an order of a court or judge" after ''requiring. 



u 



Section 2012. That section twenty hundred and twelve read: 

Section 2012. An affidavit to be used before any court, 

2 judge, or officer of this state may be taken before any officer 

3 authorized to administer oaths. 

The present section undertakes to specify the officers before whom 
affidavits may be taken, and manifestly omits to name many of them. 

Section 2018. That section twenty hundred and thirteen read: 

Section 2013. An affidavit taken in another state of the 

2 United States, to be used in this state, may be taken before a 

3 commissioner appointed by the governor of this state to take 

4 affidavits and depositions in such other state, or before any 

5 notary public in another state, or before any clerk of a court 

6 of record having a seal. 

The words "or judge" are omitted. 

Section 2014. That section twenty hundred and fourteen read: 

Section 2014. An affidavit taken in a foreign country to be 

2 used in this state, may be taken before an ambassador, minister, 

3 consul, vice-consul, or consular agent of the United States, or 
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4 before any clerk of a court of record having a seal, in such 

5 foreign country. 

*^ Judge" changed to "clerk.'' 

Section 2015. That section twenty hundred and fifteen be repealed, 
because, if the two preceding sections are amended as suggested, section 
twenty hundred and fifteen becomes unnecessary. 

Section 2020. That section twenty hundred and twenty read: 

Section 2020. The testimony of a witness may be taken by 

2 deposition, in an action, at any time after the service of the 

3 summons or the appearance of the defendant; and, in a special 

4 proceeding, at any time after a question of fact has arisen 

5 therein.' 

Omits "out of the state" after "witness." The effect of this amend- 
ment is to permit the taking of the deposition of any witness, whether 
within or without the state, in any case, the limitations provided in 
section twenty hundred and twenty-one being omitted. Many hardships 
have been worked by the law as it now stands. Many cases have 
occurred where a party has lost his case by reason of the death of an 
important witness, whose deposition could not have been taken under 
the law as it now stands. The only objection made to allowing the 
deposition of any witness to be taken, as provided in this amendment, 
is that such deposition might be taken frivolously or without good 
reason, thus unnecessarily increasing the costs. This contingency has 
been guarded against by one of the amendments hereinafter proposed to 
section twenty hundred and thirty-two, by which the costs of depositions 
are left to the discretion of the court. Moreover, the amendments 
already proposed by us to section twenty hundred and twenty-one 
certainly obviate any difficulty of this kind. This amendment, and 
those proposed to sections twenty hundred and thirty-one and 
twenty hundred and thirty-two, were recommended by the judiciary 
committees of the senate and assembly at the session of 1895, but, as is 
generally the case with bills of a general nature in which no one has 
any special interest, they were not reached by either house on the 
calendar. 

Section 2021. That section twenty hundred and twenty-one read: 

Section 2021. A deposition taken and returned, as provided 

2 in this chapter, may, except as provided in section twenty 

3 hundred and thirty-two, be read in evidence by either party at 

4 any stage of the action or proceeding in which it was taken, 

5 or in any other action or proceeding between the same parties 

6 or their privies or successors in interest upon the same subject, 

7 and is then deemed the evidence of the party reading it; but 
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8 the court may exclude the same if it appears that the taking 

9 thereof was in any material respect unfair. 

This section is intended as a substitute for sections twenty hundred 
and twenty-eight, twenty hundred and thirty-three, and twenty hun- 
dred and thirty -four. These sections are not consistent with each other, 
or with section twenty hundred and thirty-one, and the rule should be 
general so as to apply to all depositions, whether taken within or 
without the state. 

Section 2022. That a new section be added to be numbered twenty 

4 

hundred and twenty-two, to read: 

Section 2022. If an adverse party is in default for not 

2 appearing and answering within the time allowed by law or 

3 the court, or if, in a special proceeding, some or all of the 

4 parties interested have not appeared, the court may authorize 

5 a deposition to be taken without the service of any aflSdavit 

6 upon, or the giving of any notice to, the party so in default 

7 or not appearing, or may provide that notice be given to him 

8 in such mode as to the court may seem proper. 

Section 2024. That section twenty hundred and twenty-four read: 

SECTION 2024. The deposition of a witness out of this state 

2 may be taken upon a. commission issued from the court under 

3 the seal of the court, upon an order of the court, or a judge 

4 or a justice thereof, on the application of either party, upon 

5 five days' previous notice to the other. If the court is a 

6 justice's court, the commission must have attached to it a 

7 certificate of the clerk of the superior court of the county in 

8 which such justice's court is held, under the seal of such 

9 superior court, to the effiect that the person issuing the same 

10 was an acting justice of the peace at the date of the commis- 

11 sion. If issued to any place within the United States, it may 

12 be directed to a person agreed upon by the parties, or if they 

13 do not agree, to any judge or justice of the peace or commis- 

14 sioner selected by the court or judge or justice issuing it. If 

15 issued to any country out of the United States, it may be 

16 directed to a minister, ambassador, consul, vice-consul, or 

17 consular agent of the United States in such country, or to any 

18 person agreed upon by the parties. 

Striking out "under seal of the county clerk of such county," and 
inserting "of the clerk of the superior court of the county in which 
such justice's court is held, under the seal of such superior court." 

Section 2025. That section twenty hundred and twenty-five read: 

Section 2025. The party moving for the commission must, 
2 unless it is waived by the other party, attach to the notice of 
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3 the motion the interrogatories upon which he desires it to be 

4 taken. On the hearing of the motion, the other party must 

5 propose such cross-interrogatories as he may desire. If the 

6 parties do not agree as to the form of the interrogatories, the 

7 court must settle their form; but such agreement or settlement 

8 does not preclude either party, when the deposition is offered 

9 in evidence, from interposing any objection to any interrogatory 

10 except as to the form thereof. The settlement of interroga- 

11 tories may be had at the time of the hearing of the motion, or 

12 at any other time which the court may appoint; but the mov- 

13 ing party must, if he request it, be allowed two days within 

14 which to propose such redirect interrogatories as the cross- 

15 interrogatories proposed render proper. When agreed upon or 

16 settled, the interrogatories must be annexed to the commission; 

17 or, when the parties agree to that mode, or the court on the 

18 application of either party, for good cause shown, so directs, the 

19 examination must be without written interrogatories. 

The present section is extremely meager, and the practice of different 
courts is widely variant. We have endeavored to frame a specific and 
convenient method of settling the interrogatories. 

Section 2026. That section twenty hundred and twenty-six read: 

Section 2026. The commission must authorize the commis- 

2 sioner to administer an oath to the witness and to take his 

3 deposition in answer to the interrogatories, or when the exam- 

4 ination is to be without interrogatories, in respect to the 

5 question in dispute, and to certify the deposition to the court, 

6 in a sealed envelope, directed to the clerk, and forwarded to 

7 him by mail or other usual channel of conveyance. 

There seems to be no reason why depositions should not in all cases 
be forwarded to the clerk of the court, and we have so provided. 

Section 2028. That section twenty hundred and twenty-eight read: 

Section 2028. Whenever it appears to the court that the 

2 testimony of a witness in a foreign country is material and 

3 necessary, and that the laws of such country do not permit the 

4 execution of a commission to take his testimony, the court 

5 must settle interrogatories as provided in section twenty 

6 hundred and twenty-five, and forward the same to the 

7 governor, with a request that he obtain from the government 

8 of the United States letters rogatory for the taking of such 

9 testimony. The governor must thereupon transmit the inter- 

10 rogatories to the president of the United States, with a request, 

11 on behalf of this state, that he cause letters rogatory to be 
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12 issued and transmitted to the government of such foreign 

13 country, requesting such government to cause the deposition 

14 of the witness to be taken in response to the interrogatories; or 

15 the court before which the deposition is to be used may, instead 

16 of forwarding such interrogatories to the governor, designate a 

17 court of such foreign country before which the testimony of 

18 such witness may be taken, and thereupon the clerk of the court 

19 must attach to such interrogatories a request, attested by his 

20 hand and the seal of the court, soliciting and requesting such 

21 foreign court to cause the deposition of such witness to be 

22 taken in response to such interrogatories. Any deposition 

23 taken in response to such request or to such letters may be 

24 read in evidence as provided in section twenty hundred and 

25 twenty-two, if the court is satisfied that the same was fairly 

26 taken and returned. 

This, as to its contents, is a new section. The provisions of pres- 
ent section twenty hundred and twenty-eight have been inserted in 
the amendments to section twenty hundred and twenty-one. There is 
not, at the present time, any practicable mode of compelling the exami- 
nation of a witness in a foreign country. The section has been devised 
as presenting the best means of which we have been able to conceive 
for the purpose of authorizing the taking of such a deposition. 

Section 2031. That section twenty hundred and thirty-one read: 

Section 2031. Either party may have the deposition of a 

2 witness in this state taken before a judge or officer authorized 

3 to administer oaths, on serving upon the adverse party previous 

4 notice of the time and place of examination. Such notice 

5 must be at least five days, adding also one day for every 

6 twenty-five miles of the distance of the place of examination 

7 from the residence of the person to whom the notice is given, 

8 unless, for good cause shown, a judge of the court, by order, 

9 prescribes a shorter time. When a shorter time is prescribed, 
10 a copy of the order must be served with the notice. 

See notes to sections twenty hundred and twenty-one, twenty hundred 
and twenty-two, and twenty hundred and twenty-four. 

Section 2032. That section twenty hundred and thirty- two read: 

Section 2032. Either party may attend the examination 

2 and put such questions, direct and cross, as may be proper. The 

3 deposition must be certified by the judge or officer taking 

4 the deposition, inclosed in an envelope or wrapper, sealed, and 

5 directed to the clerk of the court in which the action or proceed- 

6 ing is pending, and either delivered by the judge or officer to the 
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7  clerk, or transmitted through the mail or by some safe private 

8 opportunity; and thereupon such deposition may be used by 

9 either party upon the trial or other proceeding against any 

10 . party giving or receiving the notice, subject to all legal objec- 

11 tions; but if the parties attend at the examination, no objection 

12 to the form of an interrogatory shall be made at the trial, 

13 unless the same was stated at the time of the examination. 

14 The deposition cannot be read unless proof is made at the 

15 trial that the witness is absent from the countv in which his 

16 testimony is to be used, or resides out of such county and 

17 more than thirty miles from the county seat thereof, or that he 

18 is too infirm to attend the trial, or is dead; but such proof 

19 need not be made when the witness is a party to the action or 

20 proceeding, or, when his deposition was tal^en, resided out of the 

21 county and more than thirty miles from the county seat, nor 

22 when the testimony is produced on a motion, or in any other 
28 case where the oral examination of the witness is not required. 

24 The costs of taking the deposition are in the discretion ot the 

25 court. 

See notes to sections twenty hundred and six and twenty hundred 
and twenty-one. 

Sections 2033, 2034. That sections twenty hundred and thirty-three 
and twenty hundred and thirty-four be repealed. See note to section 
twenty hundred and twenty-one. 

Section 2036. That section twenty hundred and thirty-six read: 

Section 2036. If a commission to take such testimony has 

2 been issued by the court before which such action or proceeding 

3 is pending, or by a judge thereof, on exhibiting the comnaission 

4 to the superior court of the county in which the witness 

5 resides, with an affidavit showing the materiality of his testi- 

6 mony, such superior court may issue a subpoena to the witness, 

7 requiring him to appear and testify before the commissioner 

8 named in the commission, at a specified time and place within 

9 such county. 

''Exhibiting" substituted for "producing," and the subpoena required 
to be issued by the court instead of the judge. 

Section 2037. That section twenty hundred and thirty-seven read: 

Section 2037. If a commission has not been issued, and it 

2 appears to a judge of the superior court, or to a justice of the 

3 peace, by affidavit satisfactory to him: 

4 1. That the testimony of the witness is material to either 
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5 party, and that he resides in the county in which such judge or 

6 justice holds office; 

7 2. That a commission to take the testimony of such witness 

8 has not been issued; 

9 . 3. That, according to the law of the state where the action 

10 or special proceeding is pending, the deposition of a witness 

11 taken under such circumstances, and before such judge or 

12 justice, will be received in the action or proceeding; 

13 — He must issue his subpoena requiring the witness to appear 

14 and testify before him at a specified time and place. 

The words " and that he resides in the county in which such judge 
or justice holds office'' have been added to subdivision one. 

Section 2043. That section twenty hundred and forty- three read: 

Section 2043. If either party requires it, the judge may 

2 exclude from the court-room any witness of the adverse party^ 

3 not at the time under examination, so that he may not hear 

4 the testimony of other witnesses; but a party to the action or 

5 proceeding cannot be so excluded; and if a corporation is a 

6 party thereto, it is entitled to the presence of one of its officers, 

7 to be designated by its attorney. 

To the section have been added the words '' but a party to the action 
or proceeding cannot be so excluded; and if a corporation is a party 
thereto, it is entitled to the presence of one of its officers, to be designated 
by its attorney." 

Section 2054. That section twenty hundred and fifty- four read: 

Section 2054. Whenever a writing is shown to a witness, 

2 it may be inspected by the opposite party, and no question 

3 must be put to the witness concerning a writing until it has 

4 been so shown to him. 

The last clause of the present section declares an impracticable rule. 
It frequently happens that the testimony of several witnesses is neces- 
sary to prove the execution of a particular writing, and, under our 
practice, more than one witness cannot be on the stand at the same time. 
The last clause of the amendment states the rule at common law, which, 
strangely, has been omitted from the code. 

Section 2064. That section twenty hundred and sixty-four read: 

Section 2064. A witness, served with a subpoena, must 

2 attend at the time appointed, with any papers under his con- 

3 trol lawfully required by the subpoena, and answer all 
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4 pertinent and legal questions; and, unless sooner discharged} 

5 must remain until the testimony is closed. 

" Lawfully '' inserted after ** controlled." See Ex parte Clark, 126 
Cal. 235. 

Section 2070. That section twenty hundred and seventy read : 

Section 2070. The court or officer before whom the attend- 

2 ance is required, may discharge the witness from an arrest 

3 made in violation of section twenty hundred and sixty-seven. 

4 If the court has adjourned before the arrest, or before applica- 

5 tion for the discharge, a judge of the court may grant the dis- 

6 charge. 

Omitting at the beginning of the section, the words "The court or 
officer issuing the subpoena, and." 

Section 2094. That section twentv hundred and ninetv-four read: 

Section 2094.« An oath, or affirmation, in an action or 

2 proceeding, may be administered as follows, the person who 

3 swears or affirms, expressing his assent when addressed in the 

4 following form: "You do solemnly sweAr (or affirm, as the 

5 case may be) that the evidence you shall give in this issue (or 

6 matter) pending between and , shall be the truth, 

7 the whole truth, and nothing but the truth." 

The words " so help me God " omitted, because many persons have 
religious or conscientious convictions against* the use of those words in 
an oath. 

Section 2097. That section twenty hundred and ninety-seven be 
repealed, as unnecessary. 

Section 2104. That section twenty-one hundred and four be repealed, 
because the matters therein contained have been incorporated in sec- 
tion five hundred and seventy-three. 

Sacramento, August 1, 1900. 

A, C. FREEMAN, 
W. C. VAN FLEET, 
GEORGE J. DENIS, 
Commissioners for the Revision and Reform of the Law. 
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